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ACTIA's Expenditure Plan, which was part of the ballot material in 2000 but was not part 

of the ballot measure itself,' contains a requirement that the projects listed in the plan be "fully 

funded" within five years ofthe first revenue collection.i Due to concerns over state budget 

shortfalls in 2004, which had impacted the programming and delivery of transportation projects, 

and the meaning of the phrase "full funding," ACTIA senior staff recommended to ACTIA's 

Board that a policy regarding the intentions of the "full funding" requirement be put in place. 

After public notice and comment, the ACTIA Board adopted a "Full Funding Policy" in June 

2004. This policy was revised in 2007 (also after public notice and comment, and upon the 

recommendations of ACTIA senior staff). The Full Funding Policy applies to all ACTIA projects 

and ACTIA's dealings with other agencies. (Dao Decl., ~8.) 

Under ACTIA's Full Funding Policy as revised, Measure B and the ACTIA Expenditure 

Plan require that capital projects be fully funded before Measure B funds are spent. An ACTIA 

capital project is considered "fully funded" ifthe project funding plan meets one ofthe following 

criteria: 

A. Funded totally by A!CTIA with a commitment from Sponsor 
for additional funds to cover project overruns beyond Measure B 
Amount. 

B. Funded from ACTIA plus other Committed Funds, with 
commitment from Sponsor for additional funds to cover project 
overruns beyond Measure B amount. 

(Dao Decl., ~9, Ex. B.) 

As defined in pertinent part, "Committed Funds" are: 

Funds that are committed by the agency with discretionary 
authority over the funds to the specific capital project by ordinance, 

1 The voters only approved the new ~ cent sales tax. The Expenditure Plan, which is required by 
Public Utilities Code §180206, can be amended on the sole authority of the ACTIA Board after 
notice to MTC and the jurisdictions in Alameda County. 
2 In particular, the Plan provides: "This Plan's goal is to complete the projects promised in this 
Plan in a timely manner. A project will be given five years from the first year of revenue 
collection (up to April 1, 2007) to receive environmental approvals and to have a fully funded 
project. Projects that cannot meet this requirement may appeal to the Agency's governing board 
for one or more one-year time extensions. Once time has expired, the sponsor will be deemed to 
have approved deletion of the project, and the funds will be reallocated based on the principles 
described above." (Dao Decl., ~~4, 5, Ex. A, p. 29.) 
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Water Res. Co. (1994) 23 Cal.AppAth 1459, 1471. In balancing the respective equities of the 

parties, the court must determine whether, pending a trial on the merits, the defendant should or 

should not be restrained from exercising the right claimed by it. Id. The trial court's 

determination must be guided by a "mix" ofthe potential-merit and interim-harm factors; the 

greater the plaintiffs showing on one, the less must be shown on the other to support an 

injunction. King v. Meese (1987) 43 Ca1.3d 1217, 1227-1228. Of course, "[t]he scope of 

available preliminary relief is necessarily limited by the scope of the relief likely to be obtained at 

trial on the merits." Common Cause v. Board ofSupervisors (1989) 49 Ca1.3d 432, 442. A trial 

court may not grant a preliminary injunction, regardless of the balance of interim harm, unless 

there is some possibility that the plaintiff would ultimately prevail on the merits of the claim. Id., 

at pp. 442-443. 

Where the defendant is a public agency and the plaintiff seeks to restrain the agency in the 

performance of its duties, the court's determination is also influenced by public policy 

considerations. There is a general rule against enjoining public officers or agencies from 

performing their duties. a 'Connell v. Superior Court (2006) 14bCal.App.4th 1452, 1461; Tahoe 

Keys, 23 Cal.AppAth at 1471. "This rule would not preclude a court from enjoining 

unconstitutional or void acts, but to support a request for such relief the plaintiff must make a 

significant showing of irreparable injury." Id.; O'Connell, 141 Cal.App.d" at 1461 (the 

"principles of comity and separation of powers" place significant restraints on the courts' 

authority to change acts normally committed to the discretion of other public officials). 

B.	 There Is No Reasonable Probability That Plaintiffs Will Prevail On The 
Merits Of Their Claims 

1.	 By Definition, Full Funding For The Rail Connection To Santa Clara 
County Is Assured And ACTIA May Properly Use Measure B Funds 
For The Warm Springs Extension 

Local agencies are empowered with the ability to fill in the details of their enabling 

legislation by adopting policies and regulations. Knudsen Creamery Co. v. Brock (1951) 37 Cal.2 

485, 492-493 (agency did not transcend scope of statute by qualifying statutory definition). The 

agency's interpretation of its statutes and regulations in the area of its expertise must be given 
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great deference and weight. Californians for Political Reform Foundation v. Fair Political
 

Practices Comm 'n (1998) 61 Cal.App.d" 472, 484.
 

In giving such deference, courts should consider whether the agency has a comparative 

interpretive advantage over the court due to the agency's expertise and technical knowledge, and 

whether the agency's interpretation is likely to be correct. Factors suggesting the agency is 

correct include indications of careful consideration by senior officials, particularly a collective 

decision reached after public notice and comment; evidence that the agency has consistently 

. maintained the interpretation; and indications that the interpretation is contemporaneous with the 

enactment of the statute or regulation being interpreted." Brown v. Fair Political Practices Com. 

(2000) 84 Cal.App.4th 137, 150, citing Yamaha Corp. ofAmerica v. State Board ofEqualization 

(1998) 19 Cal.4th 1, 12-14; State Farm Mutual Automobile Ins. Co. v. Quackenbush (1999) 77 

Cal.App.4th 65, 71, 75. Moreover, where the regulation at issue is one deemed necessary to 

effectuate the purposes ofthe statute, the court applies an even more deferential standard of 

review, requiring only that the regulation be reasonable. Henning v. Division ofOccupational 

Sa! & Health (1990) 219 Cal.App.3d 747, 757-758~ 

ACTIA's policies and interpretation regarding the full funding ofprojects are eminently 

reasonable, and the court should thus give great weight to ACTIA's interpretation of the phrase 

"full funding for the rail connection to Santa Clara County is assured" as contained in Measure B. 

The realities of transportation programming and funding in the state are complex and technical. 

There are many interlocking pieces, and many actions that must be taken simultaneously based on 

agency commitments to a project. ACTIA is uniquely qualified to interpret how Measure B fits 

into the realities of transportation project programming and funding and to determine how best to 

realize the purpose ofMeasure B given all these intricacies, both technical and political. ACTIA 

alone is intimately familiar with Measure B and its governing policies and sensitive to its 

practical application. (Dao Decl., "2-6, 10-13.) Using its knowledge of the very technical 

nature of transportation funding in California, ACTIA adopted a policy that reasonably clarified a 

vague term, and allowed it to effectuate the purpose of Measure B. (Dao Decl., "8,9, Ex. C.) 

In addition to this interpretive advantage, ACTIA's interpretation is likely correct given 
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that the Full Funding Policy and its revision were each given careful consideration by ACTIA 

senior staff and its Board after public notice and comment. (Dao Decl., 4f8.) Moreover, there is 

ample evidence that ACTIA has consistently maintained its interpretation of the clause "full 

funding" on all its projects, including the Dumbarton Corridor Improvements, and in its dealings 

with other funding agencies as well. (Id., at 4f4f10-12, Ex. A.) And, although ACTIA's 

interpretation of the clause is not "contemporaneous" with the adoption of Measure B, the Full 

Funding Policy and its revisions are contemporaneous with concerns caused by the 2004 state 

budget issues, and their impact on ACTIA's continuing ability to program, fund, and deliver the 

projects set forth in Measure B. (Id., at 4f8.) 

Based on this interpretation of the requirements of Measure B, ACTIA's February 19, 

2009 staff report set forth the WSX Full Funding plan, and notes that, as of January 2009, VTA 

has likewise made a full funding commitment to a two-station BART extension into Santa Clara 

County. (Dao Decl., 4f12, Ex. C.) Thus, by its very definition and based on the consistent 

interpretation of the agency governed by Measure B, full funding for the rail connection to Santa 

Clara-County is assured. ACTIA may use Measure B funds on the Warm Spring Extension. 

The self-serving and conclusory declaration of Thomas A. Rubin submitted by plaintiffs 

does nothing to refute this fact, and is entirely irrelevant to ACTIA's implementation of Measure 

B to fulfill the purposes of Measure B. Mr. Rubin is not affiliated with ACTIA in any manner 

and has no experience with the collection, allocation or use ofMeasure B funds in furthering the 

goals of Measure B. He does not address ACTIA's long-term commitment to funding mass 

transit, including BART, or ACTIA's policies regarding what constitutes "full funding," which 

then allows the project funding process to proceed. Instead, based on practically nothing, Mr. 

Rubin concludes that since VTA has not yet started the process for acquiring a mere 12% of the 

funding for its Santa Clara Rail Project to San Jose from the federal government, the rail 

connection to Santa Clara County is not assured, and "ACTIA does not have the power to allocate 

funds to BART...." (Rubin Decl., p. 7, 4f26.) Because it is contrary and irrelevant to ACTIA's 

policies and interpretation of its statutes, Mr. Rubin's Declaration should be disregarded in its 

entirety. (See also Defendants' Objections to Evidence, filed by MTC and joined by ACTIA.) 
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2.	 In Fact, Full Funding For The Rail Connection To Santa Clara County 
Is Assured And ACTIA May Properly Use Measure B Funds For The 
Warm Springs Extension 

In addition to there being full funding for the rail connection to Santa Clara County by 

definition and interpretation, as a matter of fact, there is actual full funding for the rail connection 

to Santa Clara County. VTA is committed to funding a two-station BART extension into Santa 

Clara County. The first station will be in Milpitas with the second in the Berryesssa area ofEast . 

San Jose. As noted by plaintiffs, only 12% ofVTA's funding commitment come from the federal 

New Starts program. Thus, even with out the New Starts funding, there is more than adequate 

committed funding to ensure a BART extension into Santa Clara County to Milpitas, since it 

defies reason and common sense to assume that over 88% of a two-station project would be 

expended in reaching the first station. 

Moreover, regardless of whether VTA is able to secure federal New Starts funding for the 

Silicon Valley Rapid Transit Corridor BART project, there is sufficient Measure A and state 

funding to construct and operate a BART extension into Santa Clara County. As set forth in the 

technical m~...morandum by AECOM Consult, attached as Exhibit B, to the Gonot Declw:ation, 

VTA is able to construct and operate a one-station BART extension to the City ofMilpitas 

without federal funding. (Gonot Decl., '5, Ex. B.) 

Because full funding for the BART rail connection to Santa Clara County is assured under 

both fact and ACTIA's definition of the term "full funding," ACTIA may legally use Measure B 

funds for the BARTextension to Warm Springs. Thus, there is no probability that plaintiffs will 

prevail on their claims, and plaintiffs motion for a preliminary injunction must be denied in full. 

C.	 Any Harm Plaintiffs Suffer Is Minimal Compared To Severe Harm That Will 
Be Suffered By The Public And Agencies IfThe Preliminary Injunction Is 
Granted 

Plaintiffs have sued the defendants pursuant to Code of Civil Procedure §526a, which 

permit a large body of persons to challenge the illegal expenditure or waste ofpublic funds. 

General allegations, innuendo, and legal conclusions are not sufficient to state a cause of action; 

rather, "the plaintiffmust cite specific facts and reasons for a belief that some illegal expenditure 

or injury to the public fisc is occurring or will occur." Waste Management ofAlameda County, 
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Inc. v. County ofAlameda (2000) 796 Cal.App.4th 1223, 1240; see also California Assn. for 

Safety Education v. Brown (1994) 30 Cal.AppAth 1264, 1281; Fort Emory Cove Boatowners 

Assn. v. Cowett (1990) 221 Cal.App.3d 508, 513. 

Section 526a has its limits. In particular, the courts have stressed that the statute should 

not be applied to principally "political" issues or issues involving the exercise of the discretion. 

The moving party must "cite specific facts and reasons supporting a belief that [a public agency] 

may be guilty of illegally spending public funds. . .. To present such a case successfully, specific 

facts alleging a waste of public funds must be supported in the record." Sagaser v. McCarthy 

(1986) 176 Cal.App.3d 288, 310-311. "To hold otherwise would invite constant harassment of 

city and county officers by disgruntled citizens and could seriously hamper our representative 

form of government at the local level. Thus, the courts should not take judicial cognizance of 

disputes which are primarily political in nature, nor should they attempt to enjoin every 

expenditure which does not meet with a taxpayer's approval." Sundance v. Municipal Court 

(1986) 42 Ca1.3d 1101, 1137-1139 quoting City ofCeres v. City ofModesto (1969) 274 

Cal.App.2d 545, 555). 

Moreover, even though a plaintiff seeking to enjoin the construction of a pubic facility 

might properly be able to seek relief under Section 526a, relief should be denied if it would cause 

severe harm to the public. Coto v. Los Angeles County (1980) 105 Cal.App.3d 282,292, cert 

denied, 449 U.S. 1014. Thus, courts have made clear that, although in general Section 526a 

should be interpreted liberally, it should not be used to invade, supersede, or even intrude upon 

the discretion invested in the government. 

Here, because ACTIA's use ofMeasure B funds for the Warm Springs Extension clearly 

falls within the requirements of Measure B, such a use is not illegal. Moreover, the expenditure 

of Measure B funds on the Warm Springs Extension, given that VTA is committed to an 

extension of this BART line to San Jose, and given the wishes ofa supermajority of the voters of 

both Alameda and Santa Clara Counties, is not a waste of Measure B funds.. 

Conversely, enjoining either RM2 or Measure B funds would be an egregious waste of 

public funds, and would irreparably harm the voters of both Alameda and Santa Clara Counties 
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and the numerous public agencies that have already expended hundreds of millions ofdollars for 

the acquisition of right-of-way in the BART extension corridor, environmental studies, design, 

and engineering in both Alameda and Santa Clara Counties. As an example, VTA has already 

expended $540,000,000.00 on the BART extension to Santa Clara County in reliance ofBART 

going to Warm Springs. (Gonot Decl., ~4.) In addition, BART has expended approximately 

$94,000,000.00 for environmental studies, right-of-way, project engineering, city related work, 

and utility relocation expenses. (Medved Dec1., ~12.) If the use of either RM2 or Measure B 

funds is enjoined, over $600,000,000 in public funds already spent on the project will be wasted. 

The WSX project is fully funded and ready to proceed to construction. The contract for 

phase 1, the subway portion ofthe project has been advertised for bid, a pre-bid meeting between 

BART and potential contractors has occurred and BART has scheduled a date for the bid to 

occur. In the event that BART does not receive anticipated project funding, the contract, 

currently out for bid, cannot be awarded, and the project would effectively be halted. BART will 

incur significant harm if the project is further delayed. Escalation costs for this Project resulting 

from delays have been projected at $3 million/month. Thus, if the WSX project is delayed for an 

additional year it is anticipated that it would cost an additional $36 million due to escalation 

alone. Moreover, based on the number of currently interested bidders and the current state of the 

economy, competition for this contract is expected to be high. Contractors bidding in a 

competitive market will significantly reduce their costs in order to be the lowest responsible 

bidder. Other projects benefiting from the Federal Economic Stimulus money could cause the 

market to become less competitive in the near future and thus a delay in the WSX construction 

could cause BART to loose this competitive advantage and result in a higher award price and 

greater cost to the public. (Perkins Decl., ~16; Medved Decl., ~1O.) 

In addition to the increased cost ofconstruction if the project is delayed, BART will also 

incur increased overhead costs for maintenance of the project management team. BART may be 

forced to reassign individuals to other projects or layoff individuals for whom there is no other 

alternative work. If the project is then remobilized BART will incur significant costs of 

remobilizing and retraining personnel who would then be assigned to this Project. This would. 
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result in still further increased costs and decreased efficiency. (Medved Decl., ~11.) 

Moreover, the public itself will suffer the greatest harm if the funds are enjoined. Not 

only will the public funds already expended in the project development be wasted, but a public 

construction project could be lost. There are numerous potential contractors who have expressed 

significant interest in bidding on this construction. Phase 1 of the construction is currently 

scheduled to commence in June 2009, and would involve a myriad of trades and employ 

thousands of individuals. The Phase 1 work is estimated to cost $250 million. These funds 

would, in effect, be returned to the local economy as they are expended on the project. (Medved 

Decl., ~~6 and 7.) 

Plaintiffs have identified no cognizable injury. Although characterized by the plaintiff as 

a diversion of funds from one project to another, in fact the funds were swapped, and the 

Dumbarton Rail project has not lost any of its potential funding. (Perkins Decl., ~13; Declaration 

ofFrank R. Furger, ~~2-8.) Merely concluding that ACTIA cannot use Measure B funds based 

on plaintiffs' self-serving interpretation of Measure B is not evidence of any harm, let alone harm 

that rises to the "significant" standard 'as is required when enjoining the actions ofa public 

agency. See O'Connell 141 Cal.AppAth at 1461; Tahoe Keys, 23 Cal.AppAth at 1471. 

Because no harm will befall plaintiffs if a pre-judgment injunction is not issued, as 

compared with the tremendous harm that to the residents of both Alameda and Santa Clara 

Counties and the numerous public agencies working on the BART extension within these 

counties if the requested injunction were issued; plaintiffs' motion for protective order must be 

denied in full. 

D.	 ACTIA Joins In MTC's Argument That Plaintiffs Are Seeking Writ Under 
Code Of Civil Procedure §1085 

ACTIA hereby joins in the argument made by MTC in Section N.A of its Opposition to 

Motion for Preliminary Injunction. Specifically, ACTIA concurs that Code of Civil Procedure 

§1085 and its higher standard is applicable herein. In addition, ACTIA concurs that plaintiffs 

should be required to post a: bond to account for the damages caused by the injunction should one 

issue herein. At the very least, any bond must account for the projected $3 million per month in 
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escalation costs in the event that the proj ect is delayed. 

IV.	 CONCLUSION 

To enjoin ACTIA, a public agency, from performing its duties in committing Measure B 

funds, the plaintiffs had to make a significant showing that, with a reasonable probability, they 

will prevail on the merits of their claims, and that and interim harm that they may suffer if the 

preliminary injunction is not granted clearly outweighs the harm the defendants will suffer if the 

injunction is granted. Plaintiffs cannot meet either prong of their burden, and therefore their 

motion for preliminary injunction must be denied in full. Specifically, plaintiffs' requests to 

enjoin ACTIA, Christine Monsen, Tess Lengyel, and Anees Azad from the following should be 

denied: 

•	 "approving a finding that full funding for the BART rail connection into Santa 

Clara County is assured as required by Alameda County Measure B"; 

•	 "Transferring or committing Alameda County Measure B Funds to the BART 

Warm Springs Extension Project"; and 

•	 If, before [plaintiffs'] motionis heard, said defendants have approved a finding 

that full funding for the BART rail connection into Santa Clara County is assured 

as required by Alameda County Measure B, that such approval be rescinded." 

Dated: March 9,2009	 WENDEL, ROSEN, BLACK & DEAN LLP 

BY:k~~ 
Attorneys for Defendants 
ALAMEDA COUNTY 
TRANSPORTATION IMPROVEMENT 
AUTHORITY, CHRISTINE MONSEN, 
TESSLENGYEL,andANEESAZAD 
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