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INTRODUCTION AND SUMMARY OF ARGUMENT 

This case is a challenge, under the California Environmental Quality Act (“CEQA”), 

Public Resources Code §21000 et seq., to the California High-Speed Rail Authority’s 

(“Authority”) certification of the Final Program Environmental Impact Report/Environmental 

Impact Statement (“FPEIR”) for the Bay Area to Central Valley High-speed Train project 

(“Project”), and the Authority’s subsequent approval of the Pacheco Pass alignment for that 

segment of the proposed high-speed rail system connecting San Francisco to Los Angeles.  

Petitioners and Plaintiffs Town of Atherton, Planning and Conservation League, City of Menlo 

Park, Transportation Solutions Defense and Education Fund, California Rail Foundation, and 

BayRail Alliance (hereinafter, collectively, “Petitioners”) contend that the FPEIR was fatally 

flawed in incompletely and inaccurately portraying the characteristics and environmental 

impacts of the major alternatives being considered by the Authority.  As a result, the analysis 

presented to the Authority’s Board of Directors was unfair, unbalanced, and improperly 

predisposed that Board towards selecting the Pacheco Pass alignment alternative. 

The FPEIR was also flawed in that it failed to respond to, or even consider, the comments 

submitted by Petitioner City of Menlo Park (hereinafter, “Menlo Park”).  The comments 

addressed the impacts of running the high-speed rail line through the very heart of that city, 

causing a variety of impacts ranging from destruction of trees to noise and visual impacts.  The 

comments also proposed additional Project alternatives.  Because the EIR ignored the letter and 

the impacts and alternatives it identified, they were never considered by the Authority’s Board of 

Directors, in violation of CEQA. 

Finally, just prior to the publication of the FPEIR by the Authority, the Authority 

received a letter from the Union Pacific Railroad (“UP”) announcing that, for a variety of 

reasons, it would not allow the Authority to use any of its right-of-way for the Project.  The 

analysis in the FPEIR was premised on a right-of-way for the Project that ran, in large part, 

within the UP right-of-way and had not considered the consequences of that right-of-way being 

unavailable.  Nevertheless, and in spite of protests by Petitioners and others, the Authority went 
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forward with the issuance and certification of the FPEIR without modification or recirculation, 

and followed up by approving a Project based on the Pacheco Pass alignment alternative.  All of 

this, again, violated CEQA. 

STATEMENT OF FACTS 

I. THE BAY AREA TO CENTRAL VALLEY HIGH-SPEED TRAIN PROJECT 

California has spent sixteen years studying whether and how to establish high-speed rail 

service in the state.  The instant case concerns the decision by the Authority on the routing for a 

portion of the proposed high-speed train line between San Francisco and Los Angeles: the rail 

entry into the San Francisco Bay Area from the Central Valley.  While the decision on an overall 

route had been reached in 2005 (see Project History, infra), a decision on how to access the Bay 

Area was deferred pending preparation of the present FPEIR.  (AR A0000011.) 

As a result of decisions reached based on the 2005 systemwide programmatic EIR/EIS, 

the Project was defined as an electrified steel-wheel-on-steel-rail dedicated service with a 

maximum speed of 220 mph.  The project would have a fully grade-separated2 access-controlled 

right-of-way, except in urban areas and where it shared tracks at lower speeds with existing 

commuter operations.  (AR B0038993.)  The identification of the spatial location of the right-of-

way was not fully defined:  “The Authority has minimized overall impact potential by defining 

alignments to stay within existing public and railroad rights-of-way to the extent feasible….”  

(AR B003978 [emphasis added].)  In leaving undefined where the right-of-way would be placed 

                                                 
1 The Administrative Record was prepared by Respondent California High-Speed Rail Authority 
pursuant to a stipulation of the parties.  The record consists of over 35,000 pages and has been 
submitted to the Court in electronic form on two computer-readable DVDs.  The record has been 
divided into seven subsections designated A-G, each with its own internal numbering.  Record 
citations will be in the form:  “AR Xnnnnnn”  Where X indicates the section and nnnnnn the 
page number. 
2 Grade-separated access means that any roadway crossing the high-speed rail right-of-way will 
do so either above or below the railway tracks, not at the same elevation, or grade. 
3 The record prepared by the Authority inadvertently duplicated a range of Bates stamping on a 
series of technical reports.  However, Petitioners’ Opening Brief does not cite to any of those 
reports.  For the Court’s benefit, Petitioners are lodging, in electronic form, an indexed set of the 
record excerpts cited in this brief. 
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in locations where use of existing right-of-way was not feasible, the Authority essentially created 

a “black box” for which the environmental impacts were also left undefined. 

Coming out of the 2005 systemwide project approval process, two major options for 

access to the Bay Area were identified.  Both options began around Merced in the Central 

Valley, along an alignment running parallel to State Route 99.  (AR B003940.)  One option, the 

so-called Altamont Pass alignment, continued north along SR 99 past Modesto, then turned west 

past Tracy and went through the Altamont Pass – essentially the I-580 corridor – and across the 

East Bay before crossing the Bay4 and turning north to San Francisco.  The other, denominated 

the Pacheco Pass alignment, turned west just north or south of Merced, came across the Central 

Valley and over the coastal range following State Route 152 through Pacheco Pass, then turned 

north through Gilroy, Morgan Hill and San Jose and finally up the San Francisco Peninsula 

along the Caltrain corridor into San Francisco.  [See attached map and schematic diagram (with 

distances, travel times and populations served) of the alternatives (AR B003940,B008040).] 

The Authority purported to give both alignment alternatives equal consideration in this 

FPEIR.  The Authority’s consistent pattern of decisions since its inception demonstrated, 

however, a long-standing preference for the Pacheco alignment.  Given that this preference 

preceded serious environmental study of the two alternatives, it was, perforce, based on 

something other than the scientific and rational planning that underlies the CEQA process.  This 

pattern is especially striking in view of the analytical work completed by the Authority’s 

predecessor agency, the California Intercity High-Speed Rail Commission. 

II. PROJECT HISTORY 

A. THE CALIFORNIA HIGH-SPEED RAIL COMMISSION AND ITS REPORTS. 

The recent history of high-speed rail in California began in 1993, when Governor Wilson 

signed Senate Concurrent Resolution 6, establishing the California Intercity High-Speed Rail 

Commission (“Commission”) to investigate the feasibility of implementing a high-speed rail 

                                                 
4 The Altamont Pass alternatives included several options for a Bay crossing.  The one most 
emphasized was a rail bridge following the alignment of the existing Dumbarton rail bridge. 



 

PETITIONERS’ OPENING BRIEF IN SUPPORT OF MOTION FOR WRIT OF MANDATE, PAGE 4 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

system linking California’s metropolitan areas.  (AR D001936.)  The Commission, after a three-

year study, determined that high-speed rail could serve the future growth in intercity travel, at a 

lower environmental cost than the expansion of freeways and airports.  (AR D001938.)  A high-

speed rail system would be financially and technically feasible, with no environmental fatal 

flaws.  (AR D001940.) 

An important part of the Commission’s work was determining the most advantageous 

route for the system, selecting between sets of options for each route segment.  For the best route 

to enter the Bay Area from the Central Valley, the Commission selected the Altamont Pass.  

After completing a Corridor Evaluation and Environmental Constraints Analysis (AR 

C001629.), and other studies (AR B003901.), the Commission released its final report, the 1996 

High-Speed Rail Summary Report and Action Plan (Dec. 1996).  (AR D001918.)5  That report 

reached the following conclusion:  

Of the three northern mountain pass options (from south to north: the Panoche, 
the Pacheco, and the Altamont), the Commission recommends the Altamont Pass 
for linking the Central Valley to the greater San Francisco Bay Area. This option 
generates higher ridership and revenue for the system, and is less costly to 
construct than the two other mountain passes considered.  (AR D001942.)  

B. THE CALIFORNIA HIGH-SPEED RAIL AUTHORITY AND THE 
SYSTEMWIDE PROJECT APPROVAL PROCESS 

With the completion of its final report, the Commission went out of existence, leaving it 

to the legislature to create a public entity to further plan and implement the high-speed rail 

system.  That same year (1996) the legislature passed the California High-Speed Rail Act (Public 

Utilities Code §185000, et seq.) to accomplish this task. The High-Speed Rail Act created the 

Authority to implement a high-speed train system connecting California's major metropolitan 

areas. (AR A000001.) 

Once established, the Authority began work on planning the system.  In December 1999, 

the Authority released its Corridor Evaluation Final Report, which came to many of the same 

                                                 
5 The FPEIR references an earlier report, the High-Speed Rail Corridor Evaluation and 
Environmental Constraints Analysis Final Report  (Sept. 1996), and implies that this constituted 
the Commission’s final conclusions.  (AR B003910).  The Commission’s conclusions were 
actually contained in the final report referenced above. 
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conclusions as the Commission:  “Overall, the Pacheco Pass option would have more negative 

environmental impacts as compared to Altamont Pass option.”  (AR C000341.)  This report, like 

that of the predecessor Commission, also identified a variety of significant environmental 

impacts that would be associated with the Pacheco alignment.  (Id.) 

As with the Commission, the Altamont alignment was also identified in the report as 

providing a significantly faster trip between San Francisco and Sacramento.  (AR C000339.)  

Further, the report noted that, “Since it is shorter and has fewer tunnels, the Altamont Pass is less 

costly than the Pacheco Pass.”  (AR C000340.)  These similarities were not altogether surprising.  

The Authority used the same consultant, Parsons Brinkerhoff, as the Commission had.  (See, AR 

C001629 and C000276.)  Further, some of the Commission’s members and staff became staff for 

the Authority.  (AR D001932, G000975 and G001350.)  Yet, despite all of these findings 

favoring Altamont, the evaluation perplexingly ended with a Staff Recommended Corridor using 

Pacheco Pass, not Altamont.6  (AR C000353.)  After having been the Commission’s preferred 

alignment, the Altamont Alignment was summarily dismissed by the Authority, with no 

explanation or formal environmental review under CEQA.7 

In June 2000, the Authority released a Final Business Plan showing Pacheco Pass as the 

entry to the Bay Area.  (AR C021304.)  While the business plan did not constitute a formal 

decision adopting the Pacheco alignment, its focus on that alignment implied that the choice of 

alignment had already been made.   

Following publication of the business plan, the Authority entered into a Memorandum of 

Understanding with the Federal Railroad Administration ("FRA”) on joint preparation of a 

combined Program Environmental Impact Report/Environmental Impact Statement (EIR/EIS) 

for the statewide high-speed rail system.  The document was intended to meet the requirements 

of both CEQA and the National Environmental Policy Act ("NEPA")  (AR A000001.) 

                                                 
6 Since the staff and consultant leadership was largely the same, it was presumably the 
Authority’s Board leadership that resulted in this change. 
7 As already noted, the FPEIR, in reciting the project’s history, ignored the Commission’s final 
report, with its strong recommendation favoring the Altamont alignment.   
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A Draft Systemwide Program EIR/EIS (“DSPEIR/EIS”) was prepared and circulated for 

comment in 2004.8  The DSPEIR/EIS stated that the Altamont Alignment had been eliminated 

from consideration, because it allegedly did not meet the Project purpose and need.  (See, AR 

C021414 [Final EIR/EIS summary identifying earlier elimination of Altamont Pass alternative, 

ensuing controversy, and decision to carry it forward for further study].) 

Numerous groups, governmental entities, and individuals, including Petitioners, 

submitted comments on the DSPEIR/EIS.  The comments lambasted the Authority for a host of 

deficiencies in the draft document. Perhaps the most serious of these deficiencies was the 

DSPEIR/EIS’s summary elimination of the Altamont Alignment from consideration.  (See, e.g., 

AR C023338.)   The comments pointed out that the Altamont alignment would fully meet an 

honestly-written project purpose, and the Pacheco alignment would result in a high-speed rail 

system with lower ridership, higher capital and operating costs, and far more serious 

environmental impacts.  (AR C023315 et seq. [especially C023338]; C023408; C023594 et seq.; 

C023596 et seq. [especially C023598]; C022895-C022896.) 

Responding to the comments received, the Authority, rather than revise and recirculate 

the DSPEIR, decided to eliminate the relevant section of the DSPEIR (Section 2.6.8F) from the 

final EIR/EIS and remove the decision on access to the Bay Area from the scope of the project 

being considered for approval.  (AR C025159.)  On November 2, 2005, by resolution No. 05-01, 

the Authority certified the Final Statewide Program EIR/EIS and approved the proposed 800-

mile High-Speed Train System Program:  electrically propelled steel-wheel-on-steel-rail trains 

with a maximum speed of 220 miles per hour that will connect San Francisco, Sacramento, Los 

Angeles, San Diego and the Central Valley.  (AR B003869.)   

That resolution adopted a Preferred Alignment and Station Locations for project-level 

environmental review, but explicitly excluded the alignment to the Bay Area from the Central 

Valley from that decision.  The final section of resolution No. 05-01 directed staff to proceed 

                                                 
8 The Authority decided not to include the systemwide Draft EIR/EIS in the administrative 
record it prepared for this case. 
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with the preparation of a separate program level EIR to identify a preferred alignment within the 

broad corridor between and including the Altamont Pass and the Pacheco Pass for the HST 

System segment connecting the San Francisco Bay Area to the Central Valley.  (AR A000001.)  

C. PREPARATION OF THE EIR/EIS FOR THE BAY AREA TO CENTRAL 
VALLEY HIGH-SPEED TRAIN PROJECT. 

The Draft Program EIR/EIS for the Bay Area to Central Valley High-speed Train project 

(“DPEIR”) was prepared and circulated for public and agency comment in July 2007, was posted 

on the Authority's website and lodged in libraries across the state, and was the subject of eight 

public hearings by the Authority;  (AR A000001.) 

The DPEIR evaluated a variety of options within three basic sets of network alternatives, 

the Pacheco Pass, the Altamont Pass, and the Pacheco Pass with Altamont Pass (local service), 

and then compared the best network alternatives to each other;  (AR A000001-A000002.)   

The Authority and the FRA received over 400 letters and postcards commenting on the 

Draft Program EIR/EIS.  (AR A000002)  Petitioners submitted extensive comments on the 

document.  (AR B006633 et seq., B006478 et seq., B006529 et seq., B006644 et seq., B006650 

et seq. [with attachments contained at B008005 et seq.], B006736 et seq. [with attachment 

contained at B008187 et seq.], and a letter from Menlo Park that is the subject of a separate 

motion to supplement the record.)  Environmental organizations were unanimous in preferring 

the Altamont Pass alignment over the Pacheco Pass alternatives.  (AR G000690-G000691.) 

In November 2007, after the close of the public comment period on the DPEIR,  

Authority staff proposed to the Authority Board of Directors (“Board”) that it identify the 

Pacheco alignment option, with termini in San Francisco and San Jose, as the preferred 

alternative in the EIR/EIS.  (AR G000666.)  On December 19, 2007, the Board met and accepted 

the staff recommendation making the Pacheco alignment alternative the preferred alternative.  

(See, AR G000975 [letter to stakeholders announcing the Authority’s action].) 

On May 30, 2008, the Authority released the FPEIR, including responses to comments on 

the DPEIR.  (AR B008241.)  On May 13, 2008, the Union Pacific Railroad (“UP”) submitted a 

letter to the Authority.  (AR E000027.)  In that letter, UP indicated that, because of safety 
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concerns and the need to allow space for the expected expansion of its freight operations, it 

would not allow the Authority to use any of its right-of-way as part of the high-speed rail right-

of-way, including any shared use of right-of-way. 

On June 2, 2008, Stuart Flashman, on behalf of a number of the Petitioners, submitted a 

letter to the Authority and its Board.  The letter stated that the Authority had failed to provide an 

adequate project description because the specified alignment was unavailable, due to the 

decision of the Union Pacific Railroad (AR E000003.) to not allow the use of its right-of-way for 

High-Speed Trains.  (AR E000025 and G001419.) 

On July 8th and 9th, 2008, The Authority held public hearings on the certification of the 

FPEIR and consideration of approval of the project.  Several of Petitioners, and other 

organizations and members of the public attended the hearings and submitted oral and written 

comments objecting to the inadequacy of the FPEIR and the impropriety of approving the 

proposed preferred alternative.  (See, e.g., AR G001419 et seq., G001412-G001413, G001414-

G001415.)  UP submitted a more extensive letter, reiterating its unwillingness to share its tracks 

with High-Speed Rail vehicles.  (AR E000003-E000004.)  In spite of these objections, on July 9, 

2008 the Authority certified the Final Program EIR/EIS and approved the Findings of Fact, the 

Statement of Overriding Considerations, the Mitigation Monitoring Program and the Pacheco 

Pass Network Alternative with San Jose and San Francisco Termini, Preferred Alignments and 

Preferred Station Location Options.  (AR A000003 - A000004.)  On August 8, 2008, after 

notifying the Authority of their intent to commence legal action, Petitioners timely filed their 

Petition and Complaint.  

ARGUMENT 

I. STANDARD OF REVIEW. 

Under CEQA, a challenge to an EIR and related administrative action is governed by 

Public Resources Code §21168.  (Ebbets Pass Forest Watch v. California Dept. of Forestry & 

Fire Protection (“Ebbets Pass”) (2008) 43 Cal.4th 936, 944.  Under that standard of review, 

“…the courts’ inquiry shall extend only to whether there was a prejudicial abuse of discretion.  
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Such an abuse is established if the agency has not proceeded in a manner required by law or if 

the determination or decision is not supported by substantial evidence.”  (Id) 

In particular, the court reviews the EIR to determine whether its conclusions were 

supported by substantial evidence in the record and whether the EIR is sufficient as an 

informational document.  (City of Marina v. Board of Trustees of California State University 

(2006) 39 Cal.4th 341, 368.)  Where there is conflicting evidence in the record, the agency’s 

determination will generally be accorded deference.  (Id. at p. 355.)  However such deference is 

not unlimited.  The EIR’s analysis, and the agency’s conclusions must be reasonable.  (See, 

Laurel Heights Improvement Assn. v. Regents of University of California (“Laurel Heights I”) 

(1988) 47 Cal.3d 376, 409 fn. 12 [court need not defer to study presented to agency if it is clearly 

inadequate or unsupported].)  

While judicial review of an EIR does not require perfection, it does require that the 

agency take a “hard look” at the project’s significant impacts and how they might be mitigated or 

avoided.  (Public Resources Code §21002, 21002.1, Ebbetts Pass Forest Watch, supra, 123 

Cal.App.4th at p. 1345.)  “We do not look for an exhaustive analysis, but rather for adequacy, 

completeness, and a good-faith effort at full disclosure.”  (Id.)  It is, of course, understood that an 

agency intending to approve a project it has proposed will have a certain bias in favor of that 

project.  (Residents Ad Hoc Stadium Com. v. Board of Trustees (1979) 89 Cal.App.3d 274, 284.)  

Nevertheless, the agency is required to produce, in the EIR a full and objective analysis of the 

project’s impacts and feasible alternatives.  (Id.)  A desire to approve a project cannot act as an 

excuse for an inadequate analysis. 

II. THE FPEIR FOR THE PROJECT WAS INADEQUATE 

A. THE FPEIR FAILED TO INCLUDE AN ADEQUATE DESCRIPTION OF THE 
PROJECT AND FEASIBLE ALTERNATIVES. 

It is almost a truism that an EIR must include a description of the project being analyzed.  

(CEQA Guidelines §151249.)  It has been said that, “An accurate, stable and finite project 

                                                 
9 The CEQA Guidelines are §15000 et seq. of Title 14 of the California Code of Regulations.  
The courts have never determined whether they have the force of law.  (Laurel Heights I, supra, 
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description is the sine qua non of an informative and legally sufficient EIR.”  (Save Round 

Valley Alliance v. County of Inyo (2007) 157 Cal.App.4th 1437, 1448.)  While it is true that the 

project description in a programmatic EIR need not be as detailed as that in a project EIR (In re 

Bay-Delta et al. (2008) 43 Cal.4th 1143), this is a “second tier” programmatic EIR that was 

preceded by a programmatic EIR covering the entire high-speed rail system.  (See, AR C021384 

et seq. [Final Program EIR/EIS for proposed California high-speed train system].)   

The scope of this EIR was much narrower, covering only the topic of how the high-speed 

rail system would access the San Francisco Bay Area from the Central Valley.  Even there, the 

prior system-wide programmatic EIR had considered and rejected several proposed routings.  

(AR C022076.)  This allowed the current EIR to focus in on two major alternative alignments for 

the high-speed rail system:  The Altamont Pass alignment on the one hand and the Pacheco Pass 

alignment on the other.  Further, this was not the first, or even the second time these two 

alternatives were compared.  As noted earlier, the Authority’s Corridor Evaluation Final Report 

had compared these two alignments (AR C000276 et seq.), as had the Commission before that.  

(AR C001629.)   

Given the narrow focus of the FPEIR, and the extensive consideration already given to 

the corridors, one would have expected a fairly detailed description of these two alternative 

alignments.  In fact, the FPEIR analyzed not just two, but more than a dozen variations of the 

two principal alignments.  (AR B003934-B003937.)  Nevertheless, in approving the Project, and 

specifically the Pacheco Pass alignment alternative, the Authority asserted that it could not and 

need not identify where the chosen alignment would be placed.  (AR A000011-A000012.) 

1. THE PROJECT DESCRIPTION IN THE FPEIR FAILED TO PROVIDE 
SUFFICIENT DETAIL ON THE PACHECO ALIGNMENT TO 
DETERMINE THE PROJECT’S IMPACTS IN DISPLACING 
RESIDENTS AND BUSINESSES. 

An important potential project impact is the extent to which the project may displace 

existing housing, people or businesses or physically divide an established community.  (See, .e.g, 

                                                                                                                                                             
47 Cal.3d at p.391 fn.2.)  “At a minimum, however, courts should afford great weight to the 
Guidelines except when a provision is clearly unauthorized or erroneous under CEQA.”  (Id.) 
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CEQA Guidelines Appendix G [copy attached] at pp. 10, 12; Lincoln Place Tenants Assn. v. City 

of Los Angeles (2007) 155 Cal.App.4th 425 [landlord could not evict tenants from building on 

project site in violation of mitigation measure intended to mitigate impacts from displacement of 

residents].)  The FPEIR, and the Authority’s findings in support of the project approval, assume 

that most, if not all, of the proposed high-speed rail line in the area between San Jose and Gilroy 

would be built within existing right-of-way.  “Between San Jose and Gilroy, the alignment is 

highly compatible with existing land use because it would be constructed primarily within the 

existing Caltrain corridor.”  (AR A000031; see also, B004187.) 

When one looks, however, at the chosen alignment and at the constraints imposed 

because of UP’s refusal to allow any of its right-of-way to be used in the Project (AR E000003-

E000004), one cannot help but be confused.  In the area between San Jose and Gilroy, the chosen 

alignment follows the UP10 right of way (AR B003944, B003955, B003961, B005105-B005109, 

B006293.)  Indeed, in many places, the proposed high-speed rail right-of-way is shown sharing 

right-of-way with the Union Pacific line (e.g., AR B005292, B005298, B005300) and is 

sandwiched between the UP right-of-way and Monterey Road/Highway.  (AR B005300, 

G001425-G001437.)  If UP is to be taken at its word that it will not allow the Authority to use its 

right-of-way, the only option appears to be for the Authority to obtain additional right-of-way 

outside of this area, which would require the extensive taking of property and displacement of 

residents and businesses.  (See, e.g., AR G001425-G001437 [showing existing residential and 

business areas surrounding the proposed high-speed rail right-of-way].)  Despite Petitioners’ 

efforts to bring this to the attention of the Authority (e.g., AR E000026 et seq., G001419 et seq.), 

none of this was discussed, or even alluded to, in the FPEIR.11 

                                                 
10 While the FPEIR refers to this as the Caltrain right-of-way, it actually belongs to Union 
Pactific.  (AR D000899.)  Caltrain has been allowed to use a portion of the right-of-way.  (Id.; 
see also, e.g., AR B005292-B005300 [illustrative cross-sections].) 
11 While the FPEIR does discuss the potential for minor disruption or displacement, this is 
mostly in connection with staging for construction of the high-speed rail line.  Indeed, the area 
considered is only 50 feet (15 m) to either side of the centerline of the proposed alignment.  (AR 
B004167.) 
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2. THE PROJECT DESCRIPTION FAILED TO PROVIDE AN 
ADEQUATE EXPLANATION OR DELINEATION OF THE 
PROJECT’S COSTS. 

Section 15124 of the CEQA Guidelines states, in subsection (c), that the project 

description shall include:  “a general description of the project’s technical, economic, and 

environmental characteristics, considering the principal engineering proposals, if any, and 

supporting public service facilities.”  [emphasis added].  The economic characteristics of the 

project (i.e., costs) are especially important where, as here, the lead agency is attempting to 

decide between alternative project proposals.  In discussing the importance of the project 

description, the courts have emphasized its importance to “weigh other alternatives in the 

balance.”  (County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 193.)  Obviously 

such a weighing process involves not only the benefits and environmental costs of a project vs. 

alternatives, but also their financial cost, and in the final analysis, financial feasibility.  (See, 

Uphold our Heritage v. Town of Woodside (2007) 147 Cal.App.4th 587, 600 [relative cost of 

alternatives, but not wealth of the applicant, bears on question of their financial feasibility].)  

Further, while CEQA does not require the identification or discussion of economic impacts per 

se (CEQA Guidelines §15131), economic impacts and economic factors can, as here, serve as a 

basis for comparing alternatives and for determining the feasibility of alternatives.  Indeed, the 

FPEIR, in its screening of possible project alternatives, explicitly included excessive right-of-

way acquisition costs as an exclusionary criterion: 

A lack of available right-of-way or extensive right-of-way needs that would result 
in excessively high acquisition costs for a corridor, technology, alignment, or 
station were considered criteria for project impracticability.  (AR B003938.) 

For those reasons, it was imperative that any economic information provided be fair and 

impartial, and determinations made on economic considerations be based on substantial 

evidence.  (Citizens of Goleta Valley v. Board of Supervisors (“Goleta I”) (1988) 197 

Cal.App.3d 1167, 1180.) 

In this case, Authority purported to include in the FPEIR and other supporting documents 

an estimate of the project’s costs.  (AR B004624-B004647.)  However, consideration of the 
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nature and scope of the project show that the cost estimates were inaccurate and skewed to favor 

the Pacheco Pass alignment alternative.   

Perhaps the most egregious flaw in setting fourth the project’s projected costs was the 

failure to adequately address the costs for taking property by eminent domain and associated 

severance costs for property which, while not taken outright, would lose most or all of its value 

due to the project.  Clearly, a project of this magnitude, involving the construction of a major rail 

line for hundreds of miles, would require some taking of property, with associated costs for 

eminent domain.  Where, as here, two major alternatives are being compared in the EIR, the 

relative costs involved are highly relevant to giving the agency sufficient information to allow it 

to make an informed choice.  “The key issue is whether the selection and discussion of 

alternatives fosters informed decisionmaking and informed public participation.”  (Laurel 

Heights I, supra, 47 Cal.3d at p. 404.) 

The FPEIR downplayed the potential for the project to require the taking of large 

amounts of property through eminent domain.  (E.g., for the segment south of San Jose discussed 

in Section IIA1, supra, without an identified right-of way, it asserted:  “Alignment within 

existing Caltrain Corridor from San Jose to Gilroy.”)  (AR B004187.)  Indeed, the FPEIR’s 

detailed analysis of the costs for right-of-way acquisition shows absolutely zero cost for right-of-

way acquisition for the entire routing between San Francisco and San Jose.  (AR B005973-

B005980.)  This is in spite of the fact that, as was pointed out, construction of the high-speed rail 

line through these urban and suburban areas, even on the unlikely assumption that it did not 

require purchase of permanent right-of-way, would still require acquiring temporary right-of-

way for construction and operation of “shoo-fly tracks” (AR B006530), i.e., temporary tracks to 

accommodate Caltrain and freight operations while construction of the permanent high-speed 

train tracks occurred.12  (See, e.g., AR B004617 [description of construction activities involved 

in installing high-speed train track, including “ …reshape a strip of land 40 to 100 ft wide to 

                                                 
12 In fact, the FPEIR shows the alignment consisting of four tracks down the Peninsula where 
there are now, in many places, only two, requiring roughly a doubling of the permanent right-of 
way.  (e.g., AR B005236 et seq.) 
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create a trackbed meeting the system’s horizontal and vertical alignment requirements.”].) 13   By 

contrast, the FPEIR shows extensive right-of-way acquisition costs for the Altamont Pass 

alignment, even when that alignment would also be following existing railroad right-of-way.  

(See, e.g., AR B006008, B006010, B006014, B006016, B006018, etc.)  The resulting imbalance 

improperly skewed the analysis of costs in favor of the Pacheco Pass alternative. 

A second problem with the analysis is that it includes only three valuations for the cost of 

land for right-of-way:  urban, suburban, and undeveloped.  This ignores the very substantial 

variation in values within any of these categories.  For example, the FPEIR assumes that urban 

land is necessarily more valuable than suburban land, and the latter more valuable than 

“undeveloped” (i.e., rural) land.  Certainly density is one parameter in the value of land, but to 

assert that land in West Oakland, being urban, is more valuable than suburban land in Atherton, 

where a single one-acre parcel can sell for upwards of $5 million, borders on laughable.  

Admittedly, this was a programmatic EIR.  Nevertheless, it was eminently feasible to use 

average property values based on the area surrounding each portion of the project or even 

county-wide averages, rather than three generic values. 

In addition, where the FPEIR does include a cost for right-of-way acquisition, it assumes 

a uniform width of 15.2 meters for the right-of-way acquisition.  Thus, for example, the 3.95 

kilometers of track between Jack London Square and the Oakland Coliseum is estimated to 

require acquisition of 6.00 hectares of land.14  Yet the FPEIR acknowledges that the width 

needed for trackbed alone varies from 40 to 100 feet.  (AR B004617.)  This is 12.9 to 30.48 

meters.  Again, the cross-sections included in the FPEIR itself (FPEIR Appendix 2-E, AR 

B005231 et seq.) generally show the expected two-track right-of-way requirements to be far in 

excess of 15.2 meters.  (E.g., AR B005287 [typical at-grade right-of-way of 30.4 meters], 

B005290 [typical elevated right-of-way of 29.6 meters].)  Thus even the estimate of 15.2 meters 

appears to be a gross underestimate of permanent right-of-way needs.  As was pointed out to the 

                                                 
13 The costs also do not include any cost for the temporary track relocation. 
146.00 hectares divided by 3.95 kilometers = a 15.2 meter wide right-of-way. 
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Authority (AR B006530-B006532.), the FPEIR appears to have significantly understated the 

acquisition costs for both permanent right-of-way and temporary construction-period right-of-

way. 

The estimated right-of-way acquisition costs also did not include any costs for severance.  

When land is taken from a parcel by eminent domain, the remainder parcel will usually lose 

some of its value.  This is considered the severance cost.  “When the property taken is part of a 

larger parcel, in addition to being compensated for the part taken, the owner is compensated for 

the injury, if any, to the remainder.”  (Los Angeles County Metropolitan Transportation 

Authority v. Continental Development Corp. (1997) 16 Cal.4th 694, 698.)  Similarly, if the land 

taken for the right-of-way cuts across an existing parcel, effectively cutting it in two, it will 

again destroy some of the value in the two remainder parcels.  This is particularly true if the 

taking removes one of the remainder parcels’ street frontage, leaving a virtually valueless 

landlocked parcel.  In all these cases, the taking includes not only the land actually used for the 

right-of-way, but also the loss of value to the remainder parcel(s).  The need to address severance 

costs was directly pointed out to the Authority.  (AR B006531-B006532.)  In spite of this, the 

FPEIR’s cost valuation for right-of-way acquisition includes absolutely no severance costs.  

Admittedly, exact severance cost calculations will require identifying the exact alignment and a 

more exact analysis of severance impacts.  However, even at this programmatic level, a 

preliminary estimate could have and should have been included.  The cumulative result of this 

series of errors is to severely undervalue the land acquisition costs and distort the costs for the 

various alternatives. 

Finally, all of the cost analyses for Altamont Pass non-tunnel alignment alternatives 

included the cost for construction of a new high bridge over the Bay (AR B006037-B006038; 

B006041-B006044) or an entirely new low bridge (AR B006045-B0060480).  None of them 

considered the option of “piggybacking” on the proposed Caltrain reconstruction of the existing 

Dumbarton rail bridge (AR B006657), in spite of this being identified as part of the Regional 

Rail Plan.  (AR D001484.) 



 

PETITIONERS’ OPENING BRIEF IN SUPPORT OF MOTION FOR WRIT OF MANDATE, PAGE 16 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

All of these mistakes in the estimation of construction costs are skewed in favor of the 

Pacheco Pass alignment alternatives.  The cumulative effect of these errors was to inflate the 

estimated cost for Altamont alternatives while underestimating the costs for the Pacheco 

alternatives.  As a result, neither the decisionmakers nor the public had the accurate information 

needed to make the type of informed choice called for by CEQA. 

3. THE FPEIR FAILED TO ACCURATELY AND IMPARTIALLY 
DESCRIBE THE OPERATING CHARACTERISTICS OF THE 
PROJECT ALTERNATIVES. 

Another aspect of the project description that was crucial to the EIR’s comparison of the 

project alternatives and their environmental impacts was their operating characteristics – that is 

to say, the way the various project alternatives would function.  This would include such project 

characteristics as frequency of service, travel times, and ridership.  Not only would these 

characteristics affect the project’s potential impacts, but they were also crucial to the Authority’s 

Board of Directors’ evaluation of the alternatives and its choice of an alternative for approval.  

Here again, the FPEIR presented an improperly skewed description of the project alternatives 

that prevented the Authority’s Board from being able to make a fair and fully-informed choice. 

a. The FPEIR failed to accurately describe the frequency of service for 
the Altamont and Pacheco alternatives 

One crucial operating characteristic for a high-speed rail system is the expected 

frequency of service.  Frequency of service, along with travel time and cost, is an important 

factor to consumers choosing their mode of travel.  For example, a doubling of frequency of 

service was projected to increase ridership by 15%.  (AR C001943.)  The FPEIR, however, erred 

badly in describing the expected frequency of service for the Altamont alignment alternatives it 

analyzed.  It did so by making an unwarranted assumption – that a train had to travel its entire 

route as a single unit and could neither merge nor split train subsections based on origin and 

destination. 

A single train is obviously made up of a number of cars.  These include both passenger 

compartment cars and locomotive units – i.e., engines.  Most commonly, a train will have one or 

more engines pulling a string of passenger cars.  Most commonly also, the engines and cars start 
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at a single origin and end up at a single destination.  That was also the assumption made in the 

FPEIR in determining frequency of service.  Thus, the FPEIR assumed that a train that started in 

Los Angeles and used an Altamont alignment alternative could travel to only one destination 

city, either San Francisco or San Jose.  As a consequence, the FPEIR reduced the frequency of 

service to each city.15.  (e.g., AR B004705, B004715, B006284, B006629, B007060-7061 [PH-

S7-3].)  By contrast, it assumed that every train to San Francisco using a Pacheco alignment 

alternative would also stop in San Jose.  (AR B004768.)  Conversely, it assumed that each train 

to San Jose continued on to San Francisco.  (Id.)  Thus, for the Pacheco alternative the service to 

San Jose or San Francisco was the same as total service.   

As was pointed out in a comment letter from several of Petitioners (AR B006657-

B006658), with modern train lines it is far from a given that a train will have only one origin and 

one destination.  Electronically-controlled car coupling systems allow cars to be coupled or 

uncoupled in a matter of minutes.  Further, since a large modern train usually has several 

locomotive units, a train can be separated into two or more “subtrains”, each with its own 

locomotive unit.  As a result, a train that starts at one location can be decoupled en route with 

component “subtrains” ending up at different destinations.  Similarly, trains starting from two or 

more origins can be coupled together en route to end up at a single destination.  What this 

coupling/decoupling capability means, as a practical matter, is that, with either alignment 

alternative, every train can reach both San Jose and San Francisco.  (See, e.g., AR B007307 

[comment W101-1], B006657 [comment O007-50].)] 

The FPEIR’s response to these comments is, on the one hand, to acknowledge that such 

train-splitting technology is feasible and in use, but on the other hand, to denigrate its utility.  

(AR B006647 [response 0006-5], B006694 [response O007-50].)  The FPEIR asserts that, “HST 

trainsets generally are not split during peak hours or at peak traffic points,” (Id. [emphasis 

added]), but the use of the qualifying term “generally” is significant.  It implies that in some 

                                                 
15   The FPEIR assumed that, for service to San Jose and San Francisco via Altamont, two-thirds 
of the trains went to San Francisco only, and one-third to San Jose only.  The basic principle of 
reduced frequency of service, however, was unchanged. 
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cases train splitting is done during peak hours or at peak traffic points.  Further, the FPEIR 

provides no evidence or explanation, other that this unsupported assertion, to show that train 

splitting would be infeasible along the Altamont alignment.  Indeed, the FPEIR fails to even 

indicate how much time would be lost by doing such train splitting, if it were to occur.   

By contrast, the comment letter submitted provided detailed explanations and examples 

of the use of train splitting in European high-speed train systems, including detailed schedules.  

(AR B006657-6658, B008031-008039.)  The letter also answered the Authority’s argument that 

train splitting is not commonly done during peak hours or at peak traffic points.  As the letter 

pointed out, this is not because such train splitting would be infeasible or detrimental to service, 

but rather because on peak travel routes and during peak hours, there is no need to split trains – a 

trainset running from a single origin to a single destination can be filled with passengers.  If 

passengers need to come from a different origin or go to a different destination, they are placed 

on their own separate trainset.  (See, AR B006657-B006658.)16  It should also be pointed out 

that there is no evidence in the record to indicate that the schedule for the Bay Area to Central 

Valley portion of the high-speed train system would run so close to capacity that additional 

trainsets could not be added if needed.17 

b. the FPEIR failed to adequately and fairly describe the ridership of 
the Altamont and Pacheco alternatives. 

Another important and related aspect of the project description for the two sets of 

alignment alternatives is the project ridership.  Like project cost, this is a very important factor in 

comparing the Pacheco and Altamont alignment alternatives.  The FPEIR provided what it 

claimed was a detailed analysis of the ridership for the alternative alignments.  (AR C001879 et 

seq.)  However, close scrutiny of this analysis shows that it was flawed and biased in favor of the 

Pacheco alignment.   

                                                 
16 Another letter from one of the Petitioners pointed, in the alternative, to the feasibility of cross-
platform timed transfers (e.g., at the Union City transit center) as a way to effectively accomplish 
a train split without reducing frequency of service.  (AR B006644, B006645.) 
17 This is in distinction from, for example, urban commuter train systems, which, at peak 
commute hours, run at the system’s physical capacity such that no additional trainsets can be 
added due to the minimum between-trainset headway required for safe operations. 
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One flaw in the ridership analysis related to the flawed assumption about train splitting 

and service frequency.  For the Altamont alignment alternatives, the FPEIR and associated 

ridership study assumed that service would be divided between San Francisco, and San Jose.  

Thus, each terminus would have a lower frequency of service, thereby reducing overall ridership 

for that alternative.  (AR C001944.)  The FPEIR’s analysis assumed that this less frequent 

service would disproportionately affect recreational ridership, resulting in the Pacheco alignment 

having far greater recreational ridership than Altamont.  (AR B007061.)  As noted above, 

however, with train splitting there would be no need to decrease the frequency of service.  

Hence, there would be no corresponding decrease in ridership.   

The FPEIR also assumed that the Pacheco alignment would draw significant ridership 

along the corridor between San Francisco and San Jose and these trips would be lost in the 

Altamont alignment alternatives.  (Id.)  This conclusion is questionable at best.   

The San Francisco to San Jose portion of the Pacheco alignment would duplicate the 

already-existing Caltrain “baby bullet” route.  That line traverses the distance between San 

Francisco and San Jose in 57 minutes, with 4 stops along the way.  The Pacheco would cut that 

time to 30 minutes, but it would also cut the number of stops to two at most.  Further, even these 

two stops would only occur on some of the trips.  Riders wanting to use the high-speed train 

from anywhere except the San Jose or San Francisco stops would first have to travel to one of 

the two intermediate stops and then wait to catch one of the few high-speed trains stopping 

there.18  To say the least, this would greatly reduce the attractiveness of using the high-speed 

train for such “short hops”.  It does not appear that the ridership modeling properly takes this 

into account in declaring that the Pacheco alignment would have vastly more recreational 

ridership than Altamont.   

Even beyond that, much of the local “recreational” ridership the Pacheco route garnered 

between San Francisco and San Jose would come at the expense of Caltrain ridership.  This 

                                                 
18 This assumes, of course, that the rider will not drive their car to the train station.  Of course, 
once they have gotten into their car, the likelihood is they will simply get on the freeway and 
drive to the final destination.  The FPEIR does not appear to consider this possibility. 
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would provide little if any benefit in terms of the Project’s goals of taking cars off the road and 

reducing congestion and vehicle emissions.19  Further, whatever new ridership this portion of the 

alignment gained could, for the most part, just as easily be addressed by adding additional 

standard Caltrain or baby bullet service.  The Authority included in its approval of the Pacheco 

alignment a supplemental regional rail service through Altamont to serve the East Bay.  (AR 

B004937.)  There is no reason why an Altamont alternative could not have included an 

analogous supplemental Caltrain service between San Jose and San Francisco (or, for that 

matter, all the way down to Gilroy).  (See generally B006644-B006645 for discussion of an 

intertie between the high-speed rail system and regional rail service.)  This is yet another way in 

which the FPEIR’s ridership analysis was biased in favor of the Pacheco alignment. 

B. THE FPEIR AND THE AUTHORITY’S FINDINGS FAILED TO 
ADEQUATELY IDENTIFY AND MITIGATE THE PROJECT’S 
SIGNIFICANT IMPACTS 

While all of an EIR’s sections are important, one key section is the analysis of impacts 

and the identification of feasible mitigation measures to eliminate or reduce the significance of 

those impacts.  (See, e.g., Environmental Council of Sacramento v. City of Sacramento (2006) 

142 Cal.App.4th 1018, 1039 [mitigation is the “teeth” of an EIR].)  CEQA requires that the 

agency fully disclose to the public and its decisionmakers the project’s significant impacts as 

well as how those impacts might be feasibly lessened or avoided.  (Public Resources Code 

§21081.)  CEQA requires that the agency’s decisionmakers balance the benefits and 

environmental costs of approving versus not approving the project, and the relative costs and 

benefits involved in possible project alternatives.  (See, CEQA Guidelines §15126.6(e)(1) 

[comparison will, “ …allow decisionmakers to compare the impacts of approving the proposed 

project with the impacts of not approving the proposed project.”].)  It is therefore imperative that 

the EIR’s analysis of alternatives and mitigation measures be complete, accurate, and fair.   

                                                 
19 The Pacheco alignment would result in removing the existing grade crossings along the 
current Caltrain right-of-way between San Francisco and San Jose.  This would allow Caltrain 
trains to proceed at faster speeds and therefore reduce the advantage for using the high-speed 
train.  Again, it is unclear whether this was taken into account in the modeling. 
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In certifying the FPEIR, the Authority asserted that it had fully disclosed and considered 

the potentially significant impacts that the project would have.  In the findings adopted with the 

project approval, the Authority called out a large number of potentially significant impacts, 

including noise and vibration, near-station traffic, local air quality, power consumption, 

agricultural land conversion, visual and aesthetic, land use, public utilities, hazardous materials, 

cultural, archaeological, paleontological, and historic structure, geology and soils, hydrologic, 

biological, parks and recreational, and cumulative impacts.  (AR A000014-A000085.)  The 

findings then went on to assert that most of these impacts, through mitigation, could be reduced 

to a level of insignificance.  A number of impacts were found not to be capable, with certainty, 

of mitigation to a level of insignificance:  near-station traffic, land use, agricultural land 

severance, visual, cultural, archaeological, paleontological, and historic structure, biological20, 

parks and recreational, and cumulative impacts in each of these areas.  (Id.) 

As will be shown, the Authority understated the project’s potentially significant impacts 

and overstated the degree to which, at least at the programmatic level, those impacts would, with 

certainty, be adequately mitigated. 

1. BIOLOGICAL IMPACTS 

The FPEIR does not shy away from admitting that the project may have significant 

biological impacts.  Any project that involves slicing across a broad swath of California with a 

right-of-way that is roughly 100 feet wide, including not only disrupting and building on that 

right-of-way, but also permanently fencing it off from the land on either side, is likely to impact 

a variety of wildlife species and their habitat.   

Of particular concern were two large and highly sensitive wildlife areas:  the Grasslands 

Ecological Area (“GEA”) (AR B003828-003866; B004484; B007507; B007515) along the 

Pacheco alignment and the Don Edwards National Wildlife Refuge (“Refuge”) (AR B003867-

                                                 
20 Here, however, the Authority inserted specific language that asserted that the impacts on GEA 
will “very likely” be greatly decreased by project-level mitigation, and that the finding of a 
significant and unavoidable impact was only made, “out of an abundance of caution.”  (AR 
A000069.) 
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003881; B004483) along the Altamont alignment.  There is little question that both areas include 

important wildlife habitat, including habitat for protected species.  (Id.)  However, the FPEIR 

and especially the Authority’s findings gave an unequal treatment to the analysis, discussion, and 

mitigation of the project’s impacts on the two areas.   

The Refuge includes approximately 30,000 acres of open bay, salt marsh, mud flats, 

vernal pools, and upland habitats along the southern reaches of San Francisco Bay.  (AR 

B004488.)  If the Altamont alignment used a Bay crossing at or in the vicinity of the current 

Dumbarton rail bridge, it would cross the Refuge at that point.  The FPEIR assumed that such a 

crossing would have a significant adverse impact on the Refuge.  However, it admitted that it 

only considered published general species databases, included no “on the ground” surveys of 

actual impacts or areas involved.   

The Authority’s own significance criteria identified significant impacts as involving: 

potential destruction of habitat, migration corridors, breeding area for special status species, 

potential loss of substantial numbers of a species, affecting the species’ abundance or diversity, 

or degradation on protected or sensitive habitats, etc. (AR B004473).  The FPEIR, however, 

provided no substantial evidence that any of the criteria would (as opposed to might) be met, and 

based its determinations solely on the crossing’s rough proximity to sensitive resource areas (AR 

B004490-4491; B004497; B004524-B004526; B005859-005869; B005887-B005901), deferring 

analysis of actual, as opposed to presumed, impacts to the project-level EIR for the chosen 

preferred alternative.   

The GEA, at roughly 240,000 acres (AR B004484) is eight times the size of the Refuge, 

and the largest remaining wetlands area in California.  (Id.)  It is designated a wetland of 

worldwide importance – one of only four in California with that designation.  (Id.)21  The 

analysis for the GEA starts with a similarly broad brush to that used for the Refuge.  (AR 

B004490-004491; B004494; B004507-B004514.)  Again, there is no attempt to identify specific 

species impacts, deferring the analysis to the project level. 

                                                 
21 Other California sites include Bolinas Lagoon and Tomales Bay.  The Refuge is not included. 
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Also in parallel for the two sites, and for other potentially sensitive area along the 

proposed alignments, are a series of generalized proposed “design practices” intended to avoid or 

minimize project impacts.  (AR B004532.)  These include attempting to place the project right-

of-way within existing public right-of-way, placing the project in tunnels or on elevated 

structures in sensitive areas, constructing culverts to allow maintenance of animal migration 

corridors, using existing bridges where possible, and minimizing the number of support 

structures for new bridges.  In addition, the FPEIR committed to adopting additional mitigation 

measures to reduce the significance of project impacts.  (Id.)  Nevertheless, the FPEIR concluded 

that, at the programmatic level, it was not possible to say with certainty that significant impacts 

could be adequately mitigated for any of the alignment options.  (AR B004536.) 

It is at this point that the analyses of impacts and mitigation for GEA and the Refuge 

diverge.22  Citing the GEA’s special status, the FPEIR went on to identify a series of more 

specific mitigation measures intended, among other things, to: 

• Satisfy the future requirements of the resource agencies (e.g., USFWS, 
CDFG, and USACE) at the project level to offset impacts to wetlands, 
sensitive plant and animal species, and other biological resources in and 
around the GEA;  (AR B004537.) 

No similar effort was apparently made to address the concerns of resource agencies about 

the use of areas within the Refuge.  It is not surprising, therefore, that the resource agencies, and 

specifically the U.S. Fish and Wildlife Service and the U.S. E.P.A., expressed strong 

reservations about the use of areas within the Refuge for the project.  (AR B006366 & B006358, 

respectively.)  The Authority then proceeded to use those reservations as a justification for 

rejecting the Altamont alignment, with its Bay Crossing along the Dumbarton Rail Bridge, as 

being infeasible.  (AR A000089.)  Never mentioned are the concerns of the U.S. Fish and 

Wildlife Service, stated in a letter entitled, “HSRA Should Study Only Alignments that Avoid 

                                                 
22 It is worth noting that the Authority, in its CEQA findings, did not compare the Refuge and 
GEA (or, for that matter, Altamont and Pacheco alignment alternatives) in terms of their overall 
biological values.  (AR A000089).  However, evidence in the FPEIR shows that the Henry 
Miller Corridor through the GEA contains 67% more special-status plant species (25) and 62% 
more special-status wildlife species (34) (AR B004494.) than the Dumbarton Bay Crossing, 
home of the Refuge (15 and 21, respectively).  (AR B004497.)   
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the Grasslands Ecological Area,” about having the high-speed rail line cross GEA.  (AR 

B006350.) 

It should be noted that the Authority’s pessimism about being able to build a bridge at the 

Dumbarton rail bridge site in spite of the approach’s location within the Refuge boundaries is not 

shared by Caltrain’s Peninsula Corridor Joint Powers Board (“PCJPB”).  That body is studying 

the reuse of the Dumbarton rail bridge, including its own environmental review process, and 

plans to move forward with a project for reconstructing and reusing that bridge for conventional 

commuter rail service between the Peninsula and the Union City intermodal train station.  (AR 

B004572 & B004578.)  Indeed, the Bay Area Regional Rail Plan specifically suggests the 

potential to have the Authority share use of the reconstructed bridge on an interim basis until a 

new bridge can be approved and constructed.23  (AR D001484.) 

2. GROWTH-INDUCING IMPACTS 

CEQA mandates that an EIR consider, among other impacts, a project’s potential growth-

inducing impacts.  (CEQA Guidelines §15126(d), §15126.2(d); Napa Citizens for Honest 

Government v. Napa County Bd. of Supervisors (2001) 91 Cal.App.4th 342, 368.)  The CEQA 

Guidelines note that this includes both economic and population growth (§15126.2(d), supra) 

and specifically call out considering,  “ …projects which would remove obstacles to population 

growth.”  (Id.) 

It is almost a given in California that any major transportation project has the potential to 

have significant growth-inducing impacts.  (See, e.g., Federation of Hillside & Canyon 

Associations v. City of Los Angeles (2000) 83 Cal.App.4th 1252 [general plan amendment for 

transportation improvements within Los Angeles]; City of Lomita v. City of Torrance (1983) 148 

Cal.App.3d 1062 [EIR for airport expansion plan].)  That is, in large part, because a 

transportation project can make it possible for people to live further away from their workplaces, 

opening up areas for more of both residential and commercial development.  In this case, the 

                                                 
23   Such a new bridge could obviously be built to accommodate both types of train service on a 
permanent basis. 



 

PETITIONERS’ OPENING BRIEF IN SUPPORT OF MOTION FOR WRIT OF MANDATE, PAGE 25 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

concern about growth-inducing impacts arises because the high-speed rail project would 

facilitate long-distance travel, not only between its two already-developed endpoints, Los 

Angeles and San Francisco, but to/from points along the way where stations are planned or could 

later be developed. 

This concern had already been raised during the circulation of the systemwide 

programmatic EIR.  (See, e.g., AR C023604.)  The comments had pointed out in particular that 

the Pacheco alignment traversed large relatively undeveloped agricultural areas, and that their 

proximity to the high-speed rail line, and particularly to a high-speed rail station, could, by 

facilitating commuter access to relatively distant urban areas, be expected to induce unplanned 

growth and urbanization, with a variety of secondary impacts, including loss of farmlands and 

destruction of wildlife habitat.  (AR C023604; C023328-C023330.)  As a consequence, this 

FPEIR included an entire chapter focused on growth-inducing impacts.24  (AR B004648 et seq..)  

However, as will be shown, this section failed to address the concerns that prompted its 

inclusion. 

The FPEIR’s chapter focuses on a computer modeling approach to addressing the 

Project’s growth-inducing impacts.  (AR B004654-B004658; see also C035702 et seq. 

[economic growth analysis for systemwide PEIR/EIS].)  The central element of this analysis was 

a computerized model, TREDIS, that, “ … estimates the economic impact of transportation 

investments on business output, business attraction, employment, and population. ” (Id. 

[emphasis added])  That modeling was, in turn, based on the output of another modeling system, 

the “California Statewide High-Speed Rail Travel Demand Model, with additional transportation 

performance information synthesized from the Final Statewide Program EIR/EIS.”  (Id.) 

There are a number of concerns that can be raised about the FPEIR’s approach to 

addressing growth-inducing impacts.  For one thing, the analysis is far less than comprehensive.  

As pointed out in a comment letter submitted on behalf of several of Petitioners, while impacts 

                                                 
24 Another consequence, although unacknowledged in the FPEIR, was the dropping of the 
earlier-proposed Los Baños station from the Pacheco alternative plans.  (AR C025112-
C025114.) 
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are examined individually for San Francisco, San Mateo, Santa Clara, Alameda, and Contra 

Costa Counties, the impacts for Santa Cruz, Monterey and San Benito Counties are lumped into 

the “Rest of California” for the analysis (AR B006677, responded to at B006716 [response 

O007-126]; see also, e.g., AR B004659); even though these three counties are in close proximity 

to the Gilroy station along the Pacheco alternative.  (See AR B004703 [map showing county 

boundaries].)  By doing so, the potential growth-inducing impacts in these three counties are 

submerged in the “noise” of counties far-removed from the high-speed rail line25.  Another 

problem, highlighted by the U.S. E.P.A.’s comment letter on the FPEIR (AR E000008 et seq.), is 

the failure to parse out and examine the impacts specific to station locations.  As that comment 

letter indicates, the FPEIR itself highlights the variation in growth inducement that could result, 

depending on where a station is placed.  The failure to identify even a range of growth-inducing 

impacts caused by various potential high-speed train station locations resulted in a significant 

underestimate of the overall growth-inducing impact of the project. 

Perhaps the largest concern, however, is the limited nature of the analysis.  The analysis 

focused on the economic growth induced by the project, i.e., the growth in businesses and 

employment.  (AR B006685.)  It then, secondarily, considered the population growth related to 

the growth in jobs, and distributed that population growth according to a spatial allocation model 

that assigned that growth to various urban growth areas.  (Id.)  This analysis, however, misses a 

major growth-inducing impact of the high-speed rail system.  It is not only that it promotes new 

businesses and jobs, although it may do that to some extent.  In addition, and perhaps even more 

importantly, it extends the area in which existing employees can live and commute to a job in a 

distant urban center.  While the FPEIR’s analysis may identify growth caused by expansion of 

businesses, it doesn’t consider shifts in where existing business employees live.   

                                                 
25 San Benito County specifically expressed concern about the increased traffic  along highways 
through San Benito County from Monterey County that would accompany a high-speed train 
routing along the Pacheco alignment.  (AR B006458.)  This presumably would include traffic 
resulting from growth induced by the high-speed rail line.  The Authority’s response asserted 
that traffic would, in fact, decrease (AR B006460 [L011-4]), but failed to consider additional 
residential growth induced by the addition of this new mode of travel facilitating trips to and 
from the Bay Area. 
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Consider, for example, an employee of a San Francisco business, who, due to the 

increased mobility allowed by the Project, moves from San Jose to rural San Benito County.  

That move amounts to growth inducement in the latter county.  The FPEIR’s growth analysis 

would not address this move.  From this standpoint, the Authority’s growth-inducing impact 

analysis fails utterly.  Expanding on this example, for an employee working at a job in San 

Francisco who currently commutes by car or conventional rail, a one hour commute time each 

way26 allows that person to live a maximum of sixty to eighty miles away – i.e., within the 

general confines of the Bay Area.  However, traveling down the Pacheco route at 110 miles per 

hour, that employee can now commute from as far away as Gilroy.  Indeed, since the trip from 

San Francisco to Gilroy is only expected to take 44 minutes27 (AR B004768), a one hour 

commute time would allow another fifteen minutes of car travel which, at 60 miles per hour, 

would allow that employee to live in a rural area of Santa Cruz, Monterey, or San Benito 

County28.  Similarly, traveling from San Francisco along the Altamont alignment, the employee, 

in one hour, could reach Sacramento or Tracy and, from Tracy, travel another ten to fifteen 

miles.  (AR B004702.)  The difference, however, is that the Sacramento and Tracy areas are 

already largely urbanized, so such an employee move would have few secondary impacts.  By 

contrast, an employee moving beyond Gilroy into Santa Cruz, San Benito, or Monterey County 

would be moving into an almost entirely rural area. 29  As a result, such growth would have far 

greater secondary impacts, such as conversion of farmland and loss of wildlife habitat.  The 

Authority dismisses such long-distance commutes by claiming they would be too expensive.  

                                                 
26 Of course, many San Francisco employees’ commute times are already considerably longer 
than one hour. 
27 Once south of San Jose, the train is expected to accelerate to roughly 200 miles per hour. 
28 This assumes the employee’s workplace is within walking distance of the Transbay Terminal.  
An important point in placing the San Francisco terminal at that location, however, is precisely 
that it is within walking distance, or convenient public transit accessibility, to virtually all of 
downtown San Francisco. 
29 Evidence in the record suggests that development of rural areas may actually have earlier been 
considered a project benefit.  The 2000 Final Business Plan showed an Express Commuter 
Corridor extending from San Francisco to Los Banos.  (AR C021304.)  Development of the area 
may have then, almost ten years ago, been considered economically beneficial. 
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That may be true for a minimum wage job, but certainly there are many businesspeople working 

in San Francisco for whom a $50 a day commute is hardly unaffordable.30 

The limitations in the FPEIR’s growth-inducement analysis are evident in the 

counterintuitive results of the economic modeling.  According to the economic modeling used in 

the FPEIR, the Altamont alternative would have slightly higher growth-inducing impacts than 

the Pacheco alternative.  (AR B004665 [Table 5.3-4].)  At the county level, Santa Clara County 

showed a larger increase in land urbanization for the Altamont alternative than for the Pacheco 

alternative.  (Id.)  This is, to say the least, somewhat peculiar, because the Altamont alternative 

impinges far less on Santa Clara County than does the Pacheco alternative31.  Conversely, the 

FPEIR’s modeling showed the Pacheco alternative as having greater urbanization impacts in 

Alameda and Contra Costa Counties than the Altamont alternative; yet the Pacheco alternative 

enters neither of these counties.32   

These counterintuitive results occur for two reasons.  First, the modeling looked 

primarily at the job growth induced by the project, ignoring project-induced population shifts 

that might occur without growth in the total number of jobs.  As the FPEIR’s response to 

comments notes, the Altamont alignment generally stimulates more job growth than the Pacheco 

alignment.  (AR B006716.)  Second, the FPEIR then used a historically-based computer model 

(CURBA) to distribute that growth based largely on past growth patterns.  (See, AR B006716 

[response O007-131].)  The model estimates development potential based on factors including 

“the squared distance from each site to the nearest freeway.”  (AR C035805.)  Such factors 

might make sense in analyzing auto-commute-based growth, but would be far less relevant for 

rail-commute-induced growth.  The model’s methodological reliance on auto-oriented growth 

patterns ignores the effect the Project itself would have in changing those patterns.  Given the 

                                                 
30 Parking fees alone in San Francisco can easily run $20 a day, and with gas prices sometimes 
reaching $4+ a gallon, even high speed rail train fare can begin to look like a bargain. 
31 For Altamont, the area runs only from Milpitas down to San Jose.  The Pacheco alternative 
includes the entire area from Palo Alto down past Gilroy.  (See AR B003940 [Attachment 1 to 
this brief].) 
32 The Altamont alternative doesn’t enter Contra Costa County either; but at least it comes close. 
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modeling effort’s failure to consider a major source of growth-inducing impacts and its failure to 

properly address the Project’s own effects on where growth would occur, the modeling results 

cannot be considered substantial evidence to support the FPEIR’s conclusions on growth-

inducing impacts. 

3. LOCAL IMPACTS ALONG THE SAN FRANCISCO PENINSULA 

The FPEIR takes a somewhat schizophrenic approach to the consideration of project 

impacts along the San Francisco Peninsula.  On the one hand, it touts the fact that the use of the 

already-existing Caltrain right-of-way minimizes the project’s potential impacts, because the 

area it is traversing is already developed.  (AR B003978.)  On the other, however, the FPEIR 

downplays the potential impacts of running the high-speed rail line through the midst of already-

established communities, some of which directly abut the Caltrain right-of-way.  While there are 

certainly advantages to using an already-established right-of-way as the basis for the project’s 

routing, the Authority needed to assess the impacts associated with using that right-of-way and 

its limitations.  The FPEIR failed to do so. 

a. The Project will Result in Significant Noise, Vibration, and Visual 
Impacts. 

The FPEIR included a section (3.4) addressing the project’s noise and vibrational 

impacts.  That section, however, failed to identify specific quantifiable standards or criteria used 

to determine whether the project’s impacts would be significant.33  Instead, the FPEIR simply 

rated the noise and vibration impacts qualitatively as “low”, “medium” or “high”, with no 

quantitative data or evidence on which to base or evaluate those ratings (AR B004119-B004124; 

B004130-B004133.)34  The FPEIR did identify qualitative criteria for significance – e.g.: 

                                                 
33 The FPEIR does reference a number of federal and state criteria to evaluate noise and 
vibrational impacts, including the Federal Railroad Administration’s criteria for rating noise 
impacts as “no impact”, “low impact” or “high impact”  (AR B004102, referencing AR 
C027437-C027348.)   
34 These ratings include taking into account a reduction in ambient noise levels due to the 
elimination of grade crossings along the Peninsula, along with their associated horn and bell 
warning sounds.  (AR B004104.)  However, they do not appear to take into account the increase 
in conventional train noise levels due to the increased train speeds possible with the elimination 
of grade crossings, nor do they consider the jurisdictions’ pending applications for “quiet zones” 
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• A substantial permanent increase in ambient noise levels in the project 
vicinity above levels existing without the project. 

• A substantial temporary or periodic increase in ambient noise levels in the 
project vicinity above levels existing without the project.  (AR B004105.) 

but failed to provide any evidence by which the public could evaluate whether these criteria had 

been met.  This does not comply with CEQA’s mandate that the lead agency make “a good faith 

effort at full disclosure.”  (In re Bay-Delta et al., supra, 43 Cal.4th at p.1175.) 

Despite the lack of standards or quantitative data, the Authority’s findings asserted that, 

with mitigation, all noise and vibrational impacts could be reduced, with certainty, to a level of 

insignificance35.  (AR A000023-A000025.)  The FPEIR and findings identified a variety of 

potential mitigation measures that could be applied in various areas to potentially reduce project 

impacts.  However, the FPEIR noted that, for the most part, the most feasible mitigation measure 

would be noise barriers (i.e., soundwalls) along one or both sides of the right-of-way.  It noted 

that the height of such noise barriers would range from 8-10 feet where noise impacts were 

moderate to 12-16 feet where impacts were more severe.  The FPEIR suggested that in many 

places noise barriers would only be needed on one side of the alignment.  (AR B004130.)  

However, through the Peninsula, where the Caltrain right-of-way is often surrounded by 

developed areas, noise barriers on both side would probably be needed.  Further, given the 

sensitivity of much of the area, with residential areas directly adjacent to the right-of-way, the 

higher noise wall would probably be the norm.  As with all of the noise impact analysis, 

however, the FPEIR provides no evidence (other than its say-so) to support its assertion that the 

noise mitigation would be sufficient to reduce noise impacts to a level of insignificance.   

It is worth noting that, even though the FPEIR posits the possibility of noise barriers 

being necessary for the full length of the Peninsula, no consideration was given to the potential 

                                                                                                                                                             
along the Peninsula, which would eliminate the noise reduction claimed for elimination of grade 
crossings.  (AR B006531.) 
35 Peculiarly, while the FPEIR acknowledged that, in the absence of mitigation, noise impacts 
along the Peninsula would be “medium”, the FPEIR responded to a comment letter from the 
Town of Atherton by asserting that the high-speed trains’ noise levels would be less than those 
of existing Caltrain trains and therefore no mitigation was warranted.  (AR B006537.)  Given the 
nature of the FPEIR’s general comments about noise along the Peninsula, this response must 
have been intended to respond to Atherton’s specific noise complaints about its train station. 
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visual impacts of such a mitigation measure.  Instead, those visual impacts, for a noise barrier 

potentially 12-16 feet high atop a raised embankment holding the actual rail line, was “deemed 

by the Authority and FRA as a ‘low’ visual impact given that these walls would not only 

mitigate noise from the system but also remove views of the train tracks.”  (AR B006537.)  The 

only concession the FPEIR made was that, “These measures would be considered in the project-

level environmental review, and potential visual and shadow impacts of noise barriers would 

also be considered.”  (AR B004136.)  CEQA requires that the secondary impacts associated with 

a mitigation measure also be considered in the same EIR:   

If a mitigation measure would cause one or more significant effects in addition to 
those that would be caused by the project as proposed, the effects of the 
mitigation measure shall be discussed but in less detail than the significant effects 
of the project as proposed.  (CEQA Guidelines §15126.4(a)(1)(D);  Sacramento 
Old City Assn. v. City Council (“SOCA”) (1991) 229 Cal.App.3d 1011, 1027.)  

The mere fact that the analysis is being done at a programmatic level is not an excuse to 

put off the consideration of impacts to the project level when those impacts could be identified 

and considered at the programmatic level.  “Use of a programmatic EIR is not an excuse to defer 

analysis of the significant impacts of the program.”  (CEQA Guidelines §15152(b).)  While it is 

true that site-specific analysis of impacts and mitigation measures can be deferred to the project 

level when analysis at the programmatic level would be too speculative (In re Bay-Delta et al. 

supra, 43 Cal.4th at p.1175), such is not the case here.  The nature of the Caltrain right-of-way 

through the Peninsula, cutting through well-established communities including residential areas, 

made it a foregone conclusion that significant lengths of noise barriers would need to be 

employed.  At least some level of analysis of the visual impacts of those barriers should have 

been performed. 

The situation is even worse for vibration impacts.  The FPEIR acknowledges that, 

without mitigation, the project’s vibration impacts would be high36.  (See, AR B004132.)  The 

FPEIR also acknowledged that “Vibration mitigation is less predictable at a program level of 

analysis because of the site-specific nature of vibration transmission through soil along the 

                                                 
36 While the FPEIR never makes the conversion, presumably a “high” impact would be 
considered significant, and indeed, severe. 
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alignment.”  (AR B004131.)  The FPEIR also acknowledged that, “Although the mitigation 

measures will reduce vibration impact levels, at the programmatic level it is uncertain whether 

the reduced vibration levels will be below a significant impact.”  (Id.[emphasis added])  This is 

exactly the type of situation addressed in SOCA, supra, 229 Cal.App.3d at 1028: 

Sundstrom need not be understood to prevent project approval in situations in 
which the formulation of precise means of mitigating impacts is truly infeasible or 
impractical at the time of project approval. In such cases, the approving agency 
should commit itself to eventually working out such measures as can be feasibly 
devised, but should treat the impacts in question as being significant at the time 
of project approval.  [emphasis added] 

Instead,  the Authority’s CEQA findings state: “The Authority finds that the foregoing mitigation 

strategies will reduce this impact to a less-than-significant level.”  (AR A000025.)  Given the 

uncertainty as to whether the vibrational impacts could be successfully mitigated, they should 

have been considered a significant impact, at least at the programmatic level.   

b. The Project will Result in Significant Land Use Impacts, Including 
Specifically Taking of Property and Severance Impacts. 

As noted, the FPEIR identified potentially significant land use impacts and concluded 

that, although proposed mitigation measures would reduce those impacts, it could not conclude 

with certainty that they could be reduced to a level of insignificance.  (AR A000033.)  Within 

the general land use category, the FPEIR identified impacts of inconsistency with local general 

plans and/or zoning, incompatibility with existing land uses, and potential need to permanently 

or temporarily take property now in private use.  (AR B004165-B004166.)  In the Peninsula 

area, however, the FPEIR concluded there would be high land use compatibility, no community 

cohesion impacts, and little likelihood of property impacts.  (AR B004184-B004185.)   

That does not fit with the impacts identified by Menlo Park and Atherton.  Both 

jurisdictions pointed out in their respective comment letters that the proposed four-track 

alignment through the two cities, combined with the need for additional construction right-of-

way for “shoo-fly tracks” to accommodate Caltrain and freight trains during extended 

construction activities within the Caltrain right-of-way, would result in the need to take 

additional property beyond the existing right-of-way.  (AR B006530; Attachment A, p.1 of 

Exhibit 1 to Petitioner’s Motion to Supplement the Administrative Record.)  This taking will 
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exacerbate both the land use incompatibility and expense of the proposed alignment.  Indeed, 

both land use incompatibility and excessive expense for purchase of right-of-way were listed as 

exclusion criteria for rejecting alignment alternatives.  (AR B003938-B003942.)  Especially 

once UP had indicated its unwillingness to allow its right-of-way to be used for the project, a re-

evaluation of the feasibility and relative impacts of the alternatives should have, but did not, 

occur.  (See Section III infra.) 

In addition, The City of Menlo Park, in its comment letter, pointed to the disruptive effect 

of the potential sound walls along the right of way on the cohesiveness of the city.  (Exhibit 1, 

supra, at p.2.)  This comment was never responded to by the Authority.  Further, because this 

letter was not included in the record presented to the Authority’s Board, the Board had no 

opportunity to consider this comment before approving the project.  (See Section IV infra.) 

c. The Project will Impact Mature and Heritage Trees along the Right-
of-Way. 

Both Atherton and Menlo Park, in their comment letters, pointed out that there were 

many mature trees, some hundreds of years old, that would require removal if the alignment 

needed to be widened to accommodate temporary right-of-way for Caltrain and freight trains 

during the construction period for the high-speed rail line.  Even if the final right-of-way were no 

wider than the current right-of-way, the heritage trees destroyed during the construction period 

would be irreplaceable.  This highly significant impact, not only on the biology and ecology of 

the area but also on its visual and aesthetic qualities, was dismissed or deferred for consideration 

at the project level by the Authority in its response to Atherton’s comments.  (AR B006538 

[response LO25-16].)  Of course, once the environmental review has proceeded to the project 

level, the primary alignment will have been decided and the potential of avoiding significant 

impacts by choosing a different alignment will have been lost.  It is precisely for this reason that 

foreseeable significant project impacts are required to be addressed at the earliest opportunity, 

and not deferred for later study.  (See, SOCA, supra, 229 Cal.App.3d at 1028; Sundstrom v. 

County of Mendocino (1988) 202 Cal.App.3d 296, 307 [“By deferring environmental assessment 
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to a future date, the conditions run counter to that policy of CEQA which requires environmental 

review at the earliest feasible stage in the planning process.”].) 

In this case, it could perhaps be left to the project level to identify exactly how many and 

which trees would be cut down and identify specific types of mitigation that would be 

implemented.  However, the general outlines of the nature and magnitude of the impact were 

sufficiently well-defined that at least a general discussion of the impact, its significance, and 

whether it could be adequately mitigated should have been included in the FPEIR.  The failure to 

do so left the decisionmakers with the impression that no significant impact was at stake, when 

in fact the opposite was far more likely.  While the impact of cutting down scores and perhaps 

hundreds of heritage trees might be mitigated to some extent by replanting efforts, the loss of 

heritage trees should almost certainly have been considered significant and unavoidable and 

identified as such. 

C. THE FPEIR’S ALTERNATIVES ANALYSIS WAS INADEQUATE AND 
IMPROPERLY PREDISPOSED TOWARDS THE PACHECO ALIGNMENT. 

In addition to describing the proposed project, an EIR is required to describe and 

consider alternatives to the project.  (CEQA Guidelines §15126.6.)  As has been stated often, 

“The EIR is the heart of CEQA, and the mitigation and alternatives discussion forms the core of 

the EIR.”  (In re Bay Delta et al., supra, 43 Cal.4th at p.1162.)  The alternatives analysis is 

required to address a “No Project” alternative.  (Id., subsection (e).)  In addition, the alternatives 

analysis is required to identify and analyze a reasonable range of feasible alternatives to the 

proposed project.  (CEQA Guidelines §15126.6(a); Laurel Heights I, supra, 47 Cal.3d at p.403.)  

A key factor in the choice of alternatives to be analyzed is that the alternatives, while meeting 

most of the proposed project’s basic objectives, lessen or avoid the project’s identified 

significant impact.  (CEQA Guidelines §15126(a).)   

Here, the analysis of alternatives focused on the Altamont Pass alignment alternatives; 

partly because they had already be considered extensively, and indeed preferred, in prior studies 

and partly because there was already significant evidence that an Altamont alignment alternative 

might feasibly attain most of the project objectives while reducing or avoiding the identified 
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impacts of the Pacheco alignment alternatives.  In addition, CEQA requires that the EIR identify 

an environmentally superior alternative.  (CEQA Guidelines §15126.6(e)(2).)  As will be shown, 

the Authority, in the FPEIR, failed to meet these requirements. 

1. THE AUTHORITY’S FINDINGS IMPROPERLY DETERMINED 
THAT ALL ALTAMONT ALTERNATIVES WERE INFEASIBLE. 

In its findings approving the Pacheco Pass alignment alternative, the Authority found 

infeasible all of the Altamont Pass alignment alternatives studied in the FPEIR.  (AR A000088-

A000103 and esp. A000103.)  Those findings included a variety of bases for concluding the 

alternatives were infeasible, ranging from failure to serve all three major cities and major 

airports in the Bay Area to asserted constructability, cost, and logistical problems, risk in 

negotiations with UP over shared right-of-way, and opposition from cities along the proposed 

alignment. (Id.) 

By contrast, the Authority, while noting that all alignment alternatives presented 

significant problems, found that the Pacheco alignment alternative with direct service to San 

Francisco and San Jose was both feasible and the environmentally preferred alternative.  (AR 

A000100-A000102.)  When scrutinized closely, however, the Authority’s determinations of 

infeasibility are not supported by substantial evidence. 

a. Cost and Regulatory Obstacles to a Dumbarton Bay Crossing 

The Authority’s findings listed costs and regulatory obstacles to constructing a bay 

crossing at the Dumbarton rail bridge site as primary bases for finding various Altamont 

alignment alternatives infeasible.  (AR A000089, A000091 and A000092.)  There is little 

question that constructing a new Bay Crossing would be subject to significant regulatory 

constraints.  Between the need to traverse portions of the Refuge and to cross San Francisco Bay, 

a variety of state and federal regulatory agencies would need to review and approve the project.  

On the other hand, the chosen Pacheco Pass alignment alternative would need to cross the GEA, 

a crossing that would also require permits from most of the same state and federal agencies.  

(See, e.g., AR B006746.)  Substantial evidence did not support the Authority’s determination 
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that obtaining agency permits for a Dumbarton bridge would face insuperable obstacles while 

obtaining permits for a GEA crossing would not.   

Further, the Dumbarton crossing had, as one option, “piggybacking” on the proposed 

reconstruction of the existing Dumbarton rail bridge by the Peninsula Rail JPA37.  (See, e.g., AR 

B006651-B006652.)  This would greatly reduce impacts on the Refuge and might, indeed, allow 

for beneficial impacts through the removal of the existing bridge embankment within the Refuge 

and its replacement by one or more concrete support piles, thereby improving tidal circulation.  

(AR B006746.)  This option was neither identified as a feasible option in the FPEIR nor 

presented to the regulatory agencies for their consideration.  Instead, the FPEIR rejected this 

option, claiming that the proposed reconstruction and joint use would be inconsistent with high-

speed train use, that a low bridge with swing sections would be incompatible with the project 

goals of speed and reliability, and that several members of Congress and the City of Fremont had 

expressed opposition to a new Dumbarton bridge.  (AR B006687-B006688 [response O08-22].) 

The latter objections can be quickly disposed of.  Political popularity or unpopularity has 

no bearing on a project’s feasibility.  To hold otherwise would be to reduce the environmental 

review process to a sham – little more than a beauty contest where the most popular project 

would always be found the only one feasible.  Further, while the Authority appears distressed by 

Fremont’s opposition to a new Dumbarton span, it showed no similar distress at the opposition 

of Petitioners Town of Atherton and City of Menlo Park to running the high-speed rail line 

through their jurisdictions along the Caltrain corridor. 

The concern about use of a swing bridge would be more credible if there was any 

evidence in the record that there was a significant amount of large ship traffic past the span 

requiring the swing sections to be opened.  Despite a request for that information during the 

scoping process (AR B000760), the FPEIR contains almost no evidence on the frequency of such 

                                                 
37 For some reason, this option was never examined in the FPEIR, which only considered the 
options of a new high or low level bridge.  (AR B004883.)  The U.S. Fish & Wildlife Service 
specifically suggested coordinating construction for the high-speed rail project with that for the 
Dumbarton Rail Corridor Project (AR B006366.) 
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ship traffic.  The only evidence is the testimony of a representative of the Menlo Park Chamber 

of Commerce, who checked with the Coast Guard and discovered that the only large ship traffic 

was a 37-foot-high dredge servicing levees in the area, for which the Coast Guard could provide 

two-weeks’ advance notice of each required bridge opening; certainly more than enough time to 

allow for temporary schedule adjustment if needed.  (AR B003436-B003437.) 

As for the question of incompatibility with the use of the reconstructed Dumbarton rail 

bridge by Caltrain commuter rail service, this might be the case in the short run if Caltrain 

proceeds with its current preliminary plans to use conventional diesel equipment on the 

Dumbarton line.  (AR C034781.)  However, those plans could and undoubtedly would be 

modified if Caltrain stood to benefit from a joint project.  In any case, as the FPEIR itself admits, 

the Regional Rail Plan contemplates that Caltrain would, “ …in the long term, develop separate 

passenger-only trackage from Redwood City to Union City to support lightweight equipment 

compatible with Caltrain Peninsula operations.  (AR B004578.)  Certainly, the FPEIR already 

documents its planned shared use of rails on the Peninsula by the high-speed rail trains and 

Caltrain’s currently-planned HSR-compatible electrically powered lightweight express service 

trains.  (e.g., AR B005236-B005242, B006687.)  While Caltrain may, for economic reasons, 

currently be planning to purchase lower cost (and slower speed and more polluting) diesel train 

equipment for the Dumbarton line, its plans, even now, are to eventually run more modern 

electric equipment on it; equipment that can be shared between the Caltrain Peninsula service 

and Dumbarton rail service.  Caltrain’s preliminary indication that it would use incompatible 

units is in no way a final determination that would prohibit shared use of a reconstructed bridge.  

Further, the Regional Rail Plan, considering the possibility of high-speed rail on the Altamont 

Pass alignment, states: 

Therefore, high-speed trains entering or operating within the Regional Rail 
network could operate over line segments evaluated in Alternative 2. The portions 
of Alternative 2 which were recommended for inclusion in the preferred Regional 
Rail network without high-speed rail include the Peninsula Corridor (San 
Francisco - San Jose) and the crossbay connection via the Dumbarton Bridge to 
Union City.  (AR D001477 [emphasis added].) 
The recommended Regional Rail network includes a “high-speed ready” line 
along the Peninsula from San Francisco Regional Rail Plan to San Jose as well as 
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consideration for upgrading the Dumbarton project to provide trackage for 
lightweight regional trains operating between Union City and Peninsula 
destinations.  (Id. at D001478-D001479 [emphasis added].) 

The Regional Rail Plan, while it points to eventual construction of a high-level bridge at 

Dumbarton to serve both the high-speed rail line and Caltrain, goes on to state: 

It should be noted that if a suitable operating plan could be developed with 15- to 
20- minute headways, the line could be operated with a single track bridge in the 
early years which would allow time for processing and construction of an 
improved span.  (AR D001484.) 

Thus, contrary to the representations made in the Authority’s finding, the evidence in the 

record indicates there is no basic incompatibility between use of a reconstructed Dumbarton rail 

bridge by both Caltrain and high-speed rail.  Indeed, such joint use is actively contemplated in 

the Regional Rail Plan. 

As to the cost of an Altamont alternative including a Dumbarton bay crossing, as has 

been pointed out, in the short term, reconstruction and improvement of the existing Dumbarton 

rail bridge in cooperation with the PCJPB would be a cost-effective way to establish an initial 

phase of high-speed train operation.  Over the longer term, a joint project to build a replacement 

bridge would be more cost-effective than either bridge alternative examined in the FPEIR.    As 

pointed out earlier, the Authority has also grossly underestimated costs associated with a 

Pacheco alignment alternative, particularly costs associated with acquisition of project right-of-

way. The Authority’s unbalanced analysis of the costs for the Altamont and Pacheco alignment 

alternatives results in there being a lack of substantial evidence to support the Authority’s 

determination that costs are a basis for rejecting the Altamont alignment alternatives as 

infeasible. 

b. Operational Justifications for Rejecting Altamont Alignment 
Alternatives 

While not explicitly cited as a reason for rejecting all Altamont alternatives as infeasible, 

the Authority cited lower ridership and frequency of service as part of the basis for eliminating 

several Altamont choices.  (See, e.g., AR A000091 [service split part of the basis for rejecting 

Altamont service to Oakland, San Jose, and San Francisco].)  As already discussed in Section 
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I.A.3 supra, this conclusion was based on the FPEIR’s flawed operational analysis.  As such, it 

was not supported by substantial evidence, and on that basis must be rejected. 

c. Construction Difficulties for the Altamont Alternatives 

The Authority, in rejecting the Altamont alternatives, also pointed to potential 

construction difficulties that they might face, including concern about impacts from construction 

activities in the Refuge, the opposition of the Cities of Fremont and Pleasanton to having 

elevated structures in those cities, and MTC’s and Caltrans’ resistance to locating a high-speed 

rail structure in the median of I-880.  (AR A000088-A000089.)  Yet the Authority’s findings did 

not acknowledge that there were answers available to meet each of these issues. 

In response to a U.S. Fish & Wildlife Service letter suggesting the coordination of the 

high-speed rail project construction with that for the Dumbarton Rail Corridor Project (AR 

B006366.), Response F008-3 stated, “To mitigate impacts on sensitive areas and habitat (as 

defined at the project level), in-line construction (i.e., use new rail infrastructure as it is built) 

will be used to transport equipment to/from the construction site and to transport excavated 

material away from the construction site to appropriate reuse or disposal sites.”  (AR B006367.)  

This would greatly reduce impacts on the Refuge.38   

Addressing the other construction concerns, it could and should have been noted that 

Menlo Park and Atherton had expressed equally strong opposition to having high-speed rail 

structures through their jurisdiction, and the opposition of UP to use of its right-of-way 

represented at least as great a challenge as Caltrans’ resistance to having a high-speed rail 

structure in the I-880 median.  Some of these problems (e.g., the objections of Menlo Park) were 

never even brought to the Authority Board’s attention, and others, like UP’s objections, never 

had the opportunity for significant public comment.  In any case, the Authority decision to 

elevate some of these difficulties to a level of claimed insuperability while dismissing others was 

arbitrary, capricious, and certainly not supported by substantial evidence. 

                                                 
38 The Authority proudly pointed to almost identical mitigation for dealing with potential 
construction impacts in the GEA.  (AR B006709.) 
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2. THE AUTHORITY’S DECISION TO DISMISS AN ALTERNATIVE 
USING THE MEDIAN OF U.S. HIGHWAY 101  OR I-280 THROUGH 
THE PENINSULA WITHOUT ANALYSIS VIOLATED CEQA. 

Under CEQA, the consideration of alternatives is governed by the “rule of reason.”  (In 

re Bay-Delta et al., supra, 43 Cal.4th at p.1163.)  An EIR is required to consider a reasonable 

range of feasible alternatives that might feasibly reduce the project’s identified significant 

impacts, while meeting most of the project’s basic objectives.  An EIR is not required to analyze 

in detail an alternative whose implementation is remote or speculative or that is clearly 

infeasible.  (Id.)  Rather, in such cases the EIR need only explain briefly the evidence supporting 

the determination of infeasibility and then move on. 

In this case, Atherton asked the Authority to consider an alternative that would traverse 

the Peninsula using the median area of U.S. Highway 101 or Highway I-280 rather than the 

Caltrain corridor for its right-of-way.  (AR B006532-B006533.)39  In response to Atherton’s 

comment, the Authority referred to the FPEIR’s general discussion of alternatives, which had 

dismissed both alternatives as infeasible.  (AR B006540.)   

The Authority’s claim of infeasibility was based on four criteria: construction problems, 

environmental concerns (visual), right-of-way (acquisition), and land use incompatibility (AR 

B003968).  As explained in slightly more detail in Appendix 2G (AR B002458), the biggest 

single issue was that construction of an aerial structure in the Route 101 or I-280 median area 

would be difficult while maintaining traffic flows, and might require very elevated structures or 

reconstruction of some existing freeway overpasses where existing overpasses would not allow 

sufficient clearance.  There is little question that these are significant problems, but one cannot 

say that these problems are insurmountable; at least not without some additional evidence to 

show, for example, that construction costs would be so high as to make this option infeasible.  

On the other hand, by building in the right-of-way of an existing freeway, either option would 

have eliminated many of the current proposed project’s significant land use and vibrational 

impacts, since any additional incremental impacts would be dwarfed by the impact of the 

                                                 
39 Menlo Park, in its omitted comment letter, also asked for an alternative along I-280. 
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existing freeway.  It might well be that additional study would have shown these options to be 

infeasible, but the evidence to support that conclusion is not contained in the record. 

III. THE AUTHORITY IMPROPERLY REFUSED TO RECIRCULATE THE DPEIR 
AFTER UNION PACIFIC’S ANNOUNCEMENT OF ITS UNWILLINGNESS TO 
ALLOW USE OF ITS RIGHT-OF-WAY. 

As described in the Statement of Facts, in May of 2008, long after the circulation period 

for the DPEIR had closed and just prior to the release of the FPEIR, the Union Pacific Railroad 

announced to the Authority and the public that it would not allow the Authority to use any of its 

right-of-way for the Project.  (AR E000027.)  The Authority, in its findings, asserts that it had 

not premised its analysis or decision on the availability of the UP right-of-way.  (AR A000011.)  

Yet one of its primary exclusionary criteria for project alternatives was:  “A lack of available 

right-of-way or extensive right-of-way needs that would result in excessively high acquisition 

costs for a corridor, technology, alignment, or station were considered criteria for project 

impracticability.”  (AR B003938.)   

The Authority purportedly applied this criterion in screening and evaluating project 

alternatives.  (Id.)  In its findings approving the preferred Pacheco Pass alignment alternative, the 

Authority pointed to the Project’s land use compatibility:  “Between San Jose and Gilroy, the 

alignment is highly compatible with existing land use because it would be constructed primarily 

within the existing Caltrain corridor.”  (AR A000031.)  The Authority also found that, overall 

property impacts (i.e., the need to displace residents or businesses) were low.  (AR A000030; see 

also, AR B004187 [property impacts low between San Jose and Gilroy].)  However, this section 

of the Pacheco alignment is owned, not by Caltrain, but by UP.  (AR D000899.)  UP’s refusal to 

allow its use, coupled with the narrow area available for a rail right-of-way in this corridor (See, 

AR G001423-G001437 [Google Maps satellite views showing the corridor’s location directly 

adjacent to the Monterey Road/Highway]), indicated a need to revisit the feasibility and cost of 

this section of the alignment, as well as numerous other portions of various alignment 

alternatives.  The need for this reconsideration was directly pointed out to the Authority prior to 

its decisions to certify the FPEIR and approve the Project.  (AR G001419 et seq.)  The Authority 
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explicitly rejected this comment and refused to withdraw and revise the FPEIR.40  (AR 

G001358-G001359) 

Recirculation is required, among other reasons, if new previously unavailable 

information becomes available after the preparation and circulation of the draft EIR that 

indicates that the project will have a new or substantially increased significant impact, requiring 

substantial changes to the EIR.  (Public Resources Code §21092.1; Vineyard Area Citizens for 

Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412, 448.)  Here, the 

UP’s announcement that it would not allow the Authority to use its right-of-way certainly 

constituted new, previously unavailable information.  Here, the “Caltrain corridor” identified by 

the Authority for the proposed Pacheco Pass right-of-way between San Jose and Gilroy occupied 

a narrow strip next to the Monterey Highway and surrounded on both sides by developed land 

containing homes and businesses.  (See, AR G001423, G001427-G001437.)  UP’s action, 

foreclosing to the Authority the ability to use its right-of-way, will require a dramatic change in 

the configuration of the alignment including the taking of a swath of property and the 

displacement of homes and businesses.  The public was entitled to comment on this dramatic 

change in the project before the Authority moved forward to make a decision that might affect 

literally hundreds of homeowners and businesses.  In refusing to recirculate the FPEIR under 

these circumstances, the Authority abused its discretion in violation of CEQA. 

IV. THE AUTHORITY FAILED TO CONSIDER OR RESPOND TO MENLO 
PARK’S COMMENT LETTER ON THE DPEIR 

Perhaps the most outrageous and clear-cut of the Authority’s CEQA violations was its 

total disregard of a comment letter on the DPEIR from a sister public agency – the City of Menlo 

Park.  Menlo Park, because of its small size and its location sitting astride the Caltrain corridor, 

                                                 
40 The Authority’s intransigence here is in stark contrast to the concern it had previously 
expressed about the risks involved in right-of-way negotiations with UP for the Altamont 
alternatives: “Risk of reaching agreement with UPRR along the Niles Subdivision” [Fremont to 
Oakland].  (AR A000091 [cited in the Authority’s findings as one of the reasons an Altamont 
alignment was found infeasible].)  “The [Dumbarton Rail Corridor] project is currently being 
considered for phased implementation due to funding constraints and the inability to reach a 
track-sharing agreement with the UPRR.”  (AR B006687.) 
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would be more heavily affected by the Pacheco Pass alignment alternative than almost any other 

city.  Not surprisingly, therefore, Menlo Park submitted a comment letter on the DPEIR, as it had 

on the prior 2005 systemwide EIR.  (See, AR C022895 et seq.)  As set forth in Petitioners’ 

Motion to Supplement the Administrative Record and the accompanying Declaration of 

Gwendolyn Patricia Carson, the letter was both mailed and faxed to the Authority in order to 

assure its timely receipt.   

While there is no longer a direct record that the fax was successfully received, the City’s 

policy is and was to always print out a fax transmission report, and to retransmit the fax if the 

report does not show successful transmission.  Based on the available evidence, it is safe to say 

that the letter was both sent and received successfully.  However, it appears that at some point 

after its arrival at the Authority, the letter went astray41.  At any rate, the letter did not appear in 

the FPEIR and was never responded to.  Consequently, the Authority’s Board was never made 

aware of the City’s concerns. 

Under Code of Civil Procedure §1094.5(e), there is a straightforward and mandatory 

remedy.  That remedy is to enter judgment ordering rescission of the Authority’s decisions and 

remanding the matter to the Authority for reconsideration in light of the additional evidence.  

(Clark v. City of Hermosa Beach (1996) 48 Cal.App.4th 1152, 1174.)  Of course, in light of the 

remainder of the issues placed before the Court, the Court may wish to take further action than to 

remand on just this one point, but at a minimum, rehearing to consider Menlo Park’s comments 

should be ordered. 

CONCLUSION 

As the FPEIR and the Authority’s glossy brochures note, the construction of the proposed 

high-speed rail system will be an enormous project.  The size of the project makes its 

environmental review a major project in itself, but it also meant that doing that environmental 

                                                 
41 This is not, perhaps, altogether surprising.  The Authority is a very small state agency (2008 
budget - $46.448 million*) with limited staff (9.2 positions*), while the environmental review of 
this huge project would strain the capabilities of even a larger agency.  * - See Exhibit A to 
Petitioners’ Request for Judicial Notice. 
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